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STATEMENT OF JURISDICTION 
This Court has jurisdiction to hear this appeal pursuant to 
Rule 3a of the Utah Rules of Appellate Procedure. The appeal is 
taken from the final order entered by the First Judicial District 
Court on December 27, 1989. Appellants filed their Notice of 
Appeal with the First District Court on January 16, 1990 and 
subsequently filed an Amended Notice of Appeal on January 26, 19 9 0 
to correct a typographical error contained in the original Notice 
of Appeal. Pursuant to its pour-over power the Supreme Court of 
Utah assigned this case to the Utah Court of Appeals for decision. 
STATEMENT OF THE ISSUES 
ISSUE NO, I: 
a. Statement of Issue: What law governs a Type 1 differing 
site conditions claim between contractors and owners in the private 
contract setting in Utah? 
Jack B. Parson Const. Co. v. State of Utah Department of 
Transportation, 725 P.2d 614 (Utah 1986) and its predecessor Thorn 
Construction Company, Inc. vs. Utah Department of Transportation, 
598 P. 2d 365 (Utah 1979) are or should be the law in Utah for a 
Type 1 differing site conditions claim in the private contract 
setting. 
b. The Standard of Review: Because summary judgment is 
granted as a matter of law rather than fact the Court of Appeals 
is free to re-appraise the trial court's legal conclusions for 
correctness without according deference to the trial court's legal 
1 
conclusions. Brigcxs v. Holcomb, 740 P.2d 281, 283 (Utah Ct. App., 
1987) . 
On review of a summary judgment the party against whom the 
judgment has been granted is entitled to have all of the facts 
presented, and all the inferences fairly arising therefrom, 
considered in a light most favorable to him. Brandt vs. 
Sprinqville Banking Company 353 P.2d 460 (Utah, 1960) at page 463 
and Geneva Pipe Company vs. S & H Insurance Company 714 P.2d 648 
(Utah, 1986) at page 649. See also generally Durham vs. Margetts 
571 P.2d 1332 (Utah, 1977), Briggs vs. Holcolm 740 P.2d 281 (Utah 
Ct. App. 1987). 
ISSUE NO. II: 
a. Statement of the Issue: Are there material issues of fact 
remaining that make the award of summary judgment in favor of 
Thiokol improper? 
b. The Standard of Review: Same as in Issue I above. 
ISSUE NO. Ill: 
a. Statement of Issue: Assuming arguendo, that 
Frontier/Layton met the elements that entitle them to compensation 
for differing site condition under the announced law of Parson, 
supra and Thorn, supra does the disclaimer contained in section 
02010 of the specifications relieve Thiokol Corporation of 
liability to Frontier/Layton for the log of borings? 
b. The Standard of Review: Same as in Issue I above. 
ISSUE NO.IV: 
a. Statement of Issue: Do the undisputed facts of this case 
2 
applied to the holdings announced in Parson, supraf and Thorn, 
supra, support the district courts decision that there was no 
misrepresentation and therefore no differing site condition? 
b. The Standard of Review: Same as in Issue I above. 
ISSUE NO, V: 
a. Statement of Issue: Did the trial court err when it 
assumed facts not in the record which support Thiokol's position 
while ignoring facts in the record which support Frontier/Layton's 
position and thereby reached an erroneous conclusion. 
b. The Standard of Review: Same as in Issue I above. 
ISSUE NO. VI: 
a. Statement of Issue: Did the trial court err when it 
failed to grant Frontier/Layton's Partial Motion for Summary 
Judgment because no issues of material fact remain in regard to the 
claim of Frontier/Layton that differing site conditions were 
encountered on the project. 
b. The Standard of Review: Same as in Issue I above. 
RULES WHOSE INTERPRETATION IS DETERMINATIVE 
Rule 56. Summary Judgment. The full body of Rule 56 U.R.C.P. 
is attached as Exhibit "A". The pertinent language from Rule 
56(c) governing this dispute is as follows: 
The judgment sought shall be rendered forthwith if the 
pleadings, depositions, answers to interrogatories, and 
admissions on file together with the affidavits, if any, 
show that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment 
as a matter of law. 
STATEMENT OF THE CASE 
3 
The disputes in this case arise out of the construction of a 
building project, known as the M-193 project, for Thiokol 
Corporation, aka Morton-Thiokol Corporation at its facility in Box 
Elder County, Utah. Appellant, Layton Construction Company, Inc. 
was the general contractor on the project and appellant Frontier 
Foundations was a subcontractor responsible for the installation 
of sheet piling and drilling caissons. 
Specifications (the bid documents) for the project contained 
two subsurface drill logs which were taken from site M-191, a site 
approximately 1300 feet from where building M-193 was to be 
constructed. The specifications stated in section 02010 that the 
drill logs were from "a representative area near the site." 
Frontier Foundations, used the drill logs in preparing its 
bid. The drill logs which were included in the specifications did 
not have any indication of gravel or cobble. However, Frontier 
Foundations encountered dense gravel and cobble while installing 
sheet piles which rendered the work extremely difficult and 
resulted in a more than two fold increase in the time required to 
complete the work and approximately a three fold increase to the 
cost of completing the work. The delays experienced by Frontier 
Foundation also caused a delay in the work of other subcontractors 
and the general contractor, Layton Construction, resulting in 
increased costs of performance for essentially all contractors 
involved. The contract documents for the contract bet'/een Layton 
Construction and Thiokol Corporation contain a typical differing 
site conditions clause that has been reproduced as Exhibit "B" in 
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the appendix below. See Record at Exhibit "A" to Frontier/Laytonfs 
Memorandum in Support of Motion for Partial Summary Judgment at 
Pages 569-594. 
Frontier Foundations gave timely notice of what they asserted 
to be a differing site condition arising under the above stated 
contract clause. Thiokol initially did not believe that Frontier 
Foundations had encountered or would encounter differing site 
conditions. In fact so much did they disbelieve it, that they 
accused Frontier Foundations of seeding the project with gravel. 
After the completion of its subcontract, Frontier Foundations 
filed an action in the First District Court styled as Frontier vs. 
Layton. et al. Civil No. 20506. Layton subsequently filed a claim 
against Thiokol in the same action for its delay damages. Prior 
to the dispositive motion cutoff Layton assigned its claim to 
Frontier Foundations. 
Frontier/Layton filed a joint motion for partial summary 
judgment and defendant Thiokol filed a motion for summary judgment. 
The case came on for hearing before the Honorable Judge F.L. 
Gunnell presiding on the 29th day of August, 1989, and the Court 
denied Frontier/Layton's motion for partial summary judgment and 
granted Thiokol Corporation's motion for summary judgment. The 
final order was signed on the 27th day of December, 1989 from which 
Frontier/Layton take their appeal. The Notice of Appeal was timely 
filed with the First District Court in and for the County of Box 
Elder, State of Utah on the 16th day of January, 199 0. Subsequent 
to that an amended notice of appeal was filed on the 2 6th day of 
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January, 1990 to correct a typographical error. The Supreme Court 
assigned this case to the Court of Appeals of Utah for decision. 
STATEMENT OF FACTS RELEVANT TO THE ISSUES PRESENTED 
1. Thiokol Corporation is a foreign corporation authorized 
to transact business in the State of Utah with its principal place 
of business in Box Elder County, State of Utah. R 280. 
2. Layton Construction is a suspended Utah corporation with 
its principal office at Salt Lake County, Utah. R 280. 
3. Frontier Foundations is a Delaware corporation authorized 
to transact business in the State of Utah and is licensed for the 
type of work engaged pursuant to its subcontract with Layton 
Construction. R 279. 
4. The contract governing this dispute was entered into and 
performed in the State of Utah. R 281. 
5. Layton and certain other of Layton1s subcontractors, 
incurred additional costs in completing the work on the project 
due to the additional time required by Frontier to complete the 
sheet pile installation and caisson drilling work on the project, 
for which Frontier/Layton claim they are entitled to additional 
compensation from Morton-Thiokol. R 572. 
6. Section 02010, entitled "SUBSURFACE INVESTIGATIONS", (a 
copy is attached as Exhibit "C". See Record at Exhibit "B" to 
Frontier/Layton's Memorandum in Support of Motion for Partial 
Summary Judgment at Pages 569-594.) The logs of exploratory test 
holes referred to in Section 02010 is included in the 
specifications as page 02010/3 (a copy is attached as Exhibit "D". 
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See Record at Exhibit "C" to Frontier/Layton1s Memorandum in 
Support of Motion for Partial Summary Judgment at Pages 569-594.) . 
7. The logs of the two exploratory test holes provided show 
that for test hole number 1, approximately the top one foot was 
topsoil material. From there down to a depth of 3 0 feet, the 
materials consisted of clay and silt, slightly sandy to sandy, 
inter-layered, stiff to very stiff, slightly moist to very moist, 
light to dark brown. From a depth of 3 0 feet to a depth of 51 
feet, the material consisted of clay, medium stiff to very stiff, 
slightly moist to moist, tan to gray. Then for test hole number 
2, the entire test hole from ground surface to a depth of 31 feet, 
where the test hole was terminated, consisted of clay and silt, 
slightly sandy to sandy, inter-layered, stiff to very stiff, 
slightly moist to very moist, light to dark brown. R 571-572. 
8. Neither of the soil borings, which were stated to be "of 
a representative area near the building site", indicate the 
presence of gravel or cobble. R 572. 
9. Frontier did encounter dense gravel (granular material 
up to three inches in diameter) and cobble (granular material with 
a diameter between three inches and twelve inches in diameter). R 
572. 
10. Frontier Foundations did require substantially more time 
and incurred substantially more costs to complete its work on the 
Project than it had planned and budgeted. R 572. 
11. Layton required substantially more time to complete the 
Project than it had planned and budgeted because of the additional 
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time required for the completion of the sheet pile installation 
work and related problems. R 572. 
12. Certain of Layton's subcontractors, including Circle C 
Excavating encountered substantial delays and increased cost due 
to the additional time required in the completion of the sheet pile 
installation work and related problems. R 572. 
13. Morton-Thiokol's own engineering staff prepared the plans 
and specifications for the project. R 572. 
14. The clause governing "Differing Site Conditions" in the 
Construction Contract is attached hereto as Exhibit "B". See 
Record at Exhibit "A" to Frontier/Layton1s Memorandum in Support 
of Motion for Partial Summary Judgment at Pages 569-594. 
15. Extracts from Julian Liu deposition, pages 14, 19 through 
28, 92, 95, and 96 are attached hereto. See Record, Deposition of 
Jeong "Julian11 S. Liu. 
16. Extracts from Robert Frederick Weyher deposition taken 
March 9, 1989, pages 14 through 15 are attached hereto as Exhibit 
"F". See Record at Exhibit "E" to Frontier/Laytonfs Memorandum in 
Support of Motion for Partial Summary Judgment at Pages 569-594. 
17. Affidavit of James E. Nordquist dated April 25, 1989, 
attached hereto as Exhibit "F". See Record at Exhibit "K" to 
Frontier/Layton's Memorandum in Support of Motion for Pretrial 
Summary Judgment at Pages 569-594. 
18. Letter from Jody Wood, Morton Thiokol to Layton 
Construction Company dated September 9, 1986 attached hereto as 
Exhibit "I", specifically noting the last sentence in paragraph 4 
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which states, "The fact that the gravels suddenly appeared would 
tend to conclude that the site may have been seeded." See Record 
at Exhibit "G" to Frontier/Layton's Memorandum in Support of Motion 
for Partial Summary Judgment at Pages 569-594. 
SUMMARY OF THE ARGUMENTS 
SUMMARY OF POINT I 
The issue of what law governs this controversy is 
appropriately before the Court and is ripe for decision. The trial 
Court said that the issue of what law to use was "a novel 
question". While the Court said it was using Parson, supra, and 
Thorn, supra, it said that those cases announce a three prong test. 
The court then announced four elements to establish a prima facia 
case. Frontier/Layton have stated that their research indicates 
this is a case of first impression in the State of Utah as it 
relates to Type 1 differing site conditions claims in the private 
contract setting. Thiokol argued vigorously in the court below 
that the Federal case of Weeks Dredging Contracting, Inc. v. U.S., 
13 CI. Ct. 193 (1987), aff fd. 861 F.2d 728 (CI. Ct. 1988) should 
apply to this case, principally because one of the contract 
provisions, which is essentially equivalent to Federal Acquisition 
Regulation No. 52.236-2, has been decided under the gambit of 
federal law and consequently federal law would be a better 
guideline to decide this case. 
Frontier/Layton assert that the cases of Jack B. Parson Const. 
Co. v. State of Utah Department of Transportation, 725 P.2d 614 
(Utah, 1986) and Thorn Construction Company, Inc. vs. Utah 
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Department of Transportation, 598 P.2d 365 (Utah, 1979) are or 
should be statement of the law in Utah for this case and that all 
of us in Utah, especially owners and contractors, would benefit 
greatly from precedent on point for a private contract Type l 
differing site conditions claims in the State of Utah. 
SUMMARY OF POINT II 
Frontier/Layton contend that a motion for summary judgment 
was and is not appropriate because there are material factual 
issues which should be decided by the trier of fact. 
Material Factual Issue #1: Frontier/Layton state that because 
"acting reasonably" is an element of a Type 1 differing site 
conditions claim, that the trial court improperly granted Thiokol's 
motion for summary judgment when it determined that Frontier 
Foundations had not acted reasonably as a matter of law despite the 
fact that there is testimony including the affidavit of Jim 
Nordquist, the deposition of Robert Weyher, and the deposition of 
Julian Liu, all of which support the premise that Frontier 
Foundations acted reasonably. 
Material Factual Issue #2: If the Court of Appeals 
determines that under the facts of this case and the holdings of 
Parson, supra, and Thorn, supra, that a distinction between a 
"general disclaimer" or a "specific disclaimer" is appropriate then 
Frontier/Layton assert that this distinction would be a material 
factual issue that should be decided by the trier of fact and 
should not have been determined as a matter of law. 
Certainly since the boring logs were included in the 
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specifications and were described as being "of a representative 
area" then they were intended for bidders to rely on. The 
statements that the boring logs are "included for contractor's use" 
and are "of a representative area" are affirmative representation 
of the intended use and reliability of the information. However, 
the question of the intent of Thiokol in making those 
representations is question of fact as is the intent of Thiokol is 
stating that the logs were "not a warrant of subsurface 
conditions." Frontier/Layton assert that the disclaimer is a 
general disclaimer of liability for all the purposes for which the 
boring logs were intended for use by bidders. However this is a 
question of fact that must be resolved by the trier of fact. 
Material Factual Issue #3: Frontier/Layton have made a plausible 
argument why the letter of Jody Wood could not have come under the 
auspices of a benefit business exception. Because there appears 
to be no legitimate business exception for the letter that was 
written by Mr. Wood. It is Frontier/Layton's position that it was 
written expressly to injure Frontier Foundations. Frontier/Layton 
assert that they are entitled to call witnesses and have the trier 
of fact view the witnesses for their demeanor, memory, attitude, 
veracity and determine whether in fact Thiokol and Jody Wood's 
explanation for why they did what they did is believable. 
Therefore, Frontier/Layton asserts that summary judgment in 
favor of Thiokol was not appropriate under the well established 
rules and guidelines set forth under Rule 56 Motion for Summary 
Judgment, nor was it supported by the holdings of Parson, supra, 
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and Thorn, supra. 
SUMMARY OF POINT NO III 
Frontier/Layton assert that Parson, supra, and Thorn, supra, 
set forth as a matter of law that disclaimers of the kind in the 
instant contract are not sufficient to overcome specific misleading 
representations and affirmative statements contained in the bid 
documents. Frontier Foundations uses the same kind of information 
derived from the boring logs to prepare its bid as the engineer 
does when he designs the project. The boring logs were prepared 
for the contractor's use. The contract documents say as much. 
Certainly, the contract documents indicated the boring logs were 
of a "representative area near the site." 
It is Frontier/Layton's position that Section 101 paragraph 
C clause two is a general disclaimer of a specific affirmative 
statement that the boring logs were generally for the information 
of all contractors. Therefore the disclaimer is not sufficient to 
overcome statements that the specifications included boring logs 
of a representative area near the site. The cases on point, 
particularly Parson, supra. do not distinguish between general v. 
specific disclaimer. In fact, Justice Zimmermanfs opinion in 
Parson, supra. goes a long way to set forth all of the public 
policy reasons why disclaimers of the kind in the instant contract 
should not be allowed to overcome affirmative statements in the bid 
documents and seems to argue that ve should not let technical 
arguments (the inclusion v. non-inclusion argument) defeat the 
purpose of the Parson, supra @ 616, holding. 
12 
SUMMARY OF POINT IV 
The court stated that it could not find in a review of the 
documents that there was anything misleading about the information 
presented by Thiokol. The Court states: 
. . . that it was clearly identified as to where the soil 
borings were taken, there was no affirmative 
representations that the conditions would be the same in 
either location . . . In this case all of the information 
that was available was presented and the contractor would 
now have the Court say that since Thiokol presented the 
information they were bound by it even though the 
information was presented in its totality indicating that 
it was not in the same area was at a distant location and 
even though there was a specific disclaimer as to the 
purpose for which the information was presented." 
[Emphasis added]. R 1170. 
The court's analysis totally ignores the language in the bid 
documents "of a representative area near the site.11 Webster 
defines "representative" as follows: "Serving as a typical or 
characteristic example", Webster's Ninth New Collegiate Dictionary, 
Page 1000. 
SUMMARY OF POINT V 
The court states that it did not have any information about 
other bidders that were not low. While that may be a correct 
statement so far as it goes, the court did however, have the 
testimony of Robert Frederick Weyher, Jr. who was a contractor who 
does his own foundation work and did bid this project. Mr. Weyher 
states that he did rely on the contract documents including the 
boring logs and that he did not perform independent site 
investigation on his own. 
SUMMARY OF POINT VI 
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Frontier/Layton assert that the trial court improperly denied 
their motion for partial summary judgment on the issue of 
entitlement. All of the facts on record even viewed in the light 
most favorable to Thiokol still set forth a prima facia Type 1 
differing site conditions claim in favor of Frontier/Layton, There 
is no question that the boring logs were included in the 
specifications, and that the contract language indicated they (the 
boring logs) were of a "representative area near the site," The 
boring logs were relied on by engineer who uses the same kind of 
information when designing the project as Frontier Foundations 
does in bidding the project. There is no questions that the 
boring logs which consisted mainly of clay, silts and sands were 
an inaccurate and misleading because they did not reflect the 
dense gravels and cobbles that were actually encountered at the M-
193 site. 
Frontier/Layton notes Thiokol1s arguments that there could 
have been no misrepresentation because the logs, taken from site 
M-191, were accurate for site M-191, which is approximately 1300 
feet from M-193. This argument totally ignores the fact that the 
logs were intended for the engineer to rely on when designing M-
193 and constitute information of the kind used by Frontier 
Foundation. Also, the boring logs were indicated to be of a 
"representative area near the site". 
There is no question that Frontier Foundations submitted a 
bid lower than it otherwise would have had it known that the dense 
gravels and cobbles were there. 
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Frontier/Layton assert that there is testimony which supports 
the conclusion that Frontier Foundation acted reasonably including 
the testimony of Jim Nordquist, Robert Weyher, and Julian Liu. 
Case law including Parson, supra @ 617 states that contractors do 
not have to do an independent investigation to prove the veracity 
of affirmative statements included in bid documents. Justice 
Zimmerman essentially announced all of the good public policy 
reasons in Parson, supra at 617 why the parties who supply bid 
information ought to be the ones held accountable for its accuracy. 
And, case law including Parson, supra, and Thorn, supra, from the 
State of Utah, decisions from sister jurisdictions such as Souza 
& McCue Const, v. Superior Court of San Benito, 370 P.2d 338 (Cal., 
1962) and E.H. Morrell Company v. State, 423 P.2d 551 (Cal., 1967) 
and federal cases such as J, D. Hedin Construction Company v. 
United States, 347 F.2d 235, (U.S. Ct. CI., 1965), and Hollerbach 
v. United States, 233 U.S. 165, (U.S. Ct. CI., 1914), support the 
legal conclusion that Frontier Foundations acted reasonably and 
should have been granted their partial motion for summary judgment. 
Thiokol Corporation has done nothing to refute the affidavit 
of Jim Nordquist and the testimony of Robert Weyher and Julian Liu. 
Rather they try and make a technical argument that because the 
boring logs were from a place not on the site and were 
approximately 13 00 feet away from the site that under the holding 
of Weeks Dredging Contracting, Inc. v. U.S., 13 CI. Ct. 193 
1987), aff'd, 861 F.2d 728 (Fed. Cir. 1988), a federal case, 
Frontier/Layton could not have acted reasonably. These are 
15 
technical legal arguments which do not even square with the holding 
in Weeks, supra. and totally ignore the fact that Thiokol collected 
the data, put the information in its bid documents and said it was 
of a "representative area near the site.11 Therefore, nothing 
precludes this Court from determining as a matter of law that the 
motion for summary judgment was improperly granted in favor of 
Thiokol and the motion for partial summary judgment in favor of 
Frontier/Layton was improperly denied. 
ARGUMENT 
POINT I: THE UTAH STATE SUPREME COURT DECISIONS OF PARSON, SUPRA, 
AND THORN, SUPRA, SHOULD BE THE LAW FOR TYPE 1 DIFFERING 
SITE CONDITIONS CLAIMS IN THE PRIVATE CONTRACT SETTING 
IN THE STATE OF UTAH, 
The issue of what law governs is ripe for decision and 
appropriately before the Court of Appeals for a number of reasons. 
It is ripe for decision because it is an issue in this case and 
there is no other case law directly on point in Utah governing the 
private contract setting. Consequently, it is a case of first 
impression. It is appropriate even though the trial court said it 
was applying the doctrines and principles established in Parson, 
supra, and Thorn, supra, because it is a novel question as the 
court stated. Furthermore, after the court determined that Parson, 
supra, and Thorn, supra, governed, it stated a three prong test and 
then went on to announce four elements which must be satisfied in 
order to make out a prima facia case. There seems to be some 
inconsistency in the Memorandum Decision in that regard and, 
furthermore, the court did not clearly recite the operative 
16 
language from Parson. supra, and Thorn, supra, which 
Frontier/Layton assert is an important facet of this case, and 
important as precedent for contractors and owners in all future 
cases of this nature. The operative language is as follows: 
"A contractor of public works who, acting reasonably, is 
misled by incorrect plans and specifications issued by 
the public authorities as the basis for bids and who, as 
a result, submits a bid which is lower than he would have 
otherwise made may recover [damages] in a contract action 
. . . ". Jack B. Parson Const. Co. v. State. 725 P.2d 
614 (Utah, 1986) at page 616. 
At least as between the litigants, the issue of what law 
applies has been vigorously contested at the trial court level. 
Frontier/Layton have always asserted that Parson, supra, and Thorn, 
supra, are the applicable standard to be applied to the facts of 
this case and all other Type 1 differing site condition claims. 
On the other hand, Thiokol in its memorandums and at oral argument 
has asserted that the case of Weeks, supra, should be applied to 
the instant case primarily because a provision identical to Federal 
Acquisition Regulation No. 52.236-2 was included in the Thiokol 
contract documents. Thiokolfs reasoning was that because Federal 
Acquisition Regulation No. 52.236-2 is a federal regulation that 
has been previously interpreted by federal courts that it would 
make more sense to have federal case law applied to this 
controversy. 
Federal law was not stated in the contract as the governing 
law. The contract was entered into in the State of Utah. It is 
a contract between private parties, both of which are either 
domiciled here or are authorized to transact business in Utah. 
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Also, it is important to note that the differing site conditions 
clause in question, which is identical to FAR 52.236-2 is typical. 
See Record at Exhibit "D" to Frontier/Lavton1s Memorandum 
Supplementing Plaintiff's Oral Argument for Partial Summary 
Judgment and in Opposition to Defendant's Motion for Summary 
Judgment at Pages 1058-1158. The cases of Parson, supra, and 
Thorn, supra, lend more than adequate guidance as to how this 
differing site conditions clause should be applied and how this 
case should be decided. 
Because there are some inconsistencies in the trial court's 
memorandum opinion, because no clear statement or recital from 
Parson, supra, and Thorn, supra, was included in the Memorandum 
Decision, because, the issue of what law governs this dispute was 
vigorously disputed at the trial court level and finally, because 
this apparently is a case of first impression this court should 
decide this issue. 
POINT II: THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT 
GRANTED SUMMARY JUDGMENT IN FAVOR OF THIOKOL BECAUSE 
THERE ARE ISSUES OF MATERIAL FACT THAT SHOULD HAVE 
BEEN RESERVED FOR THE TRIER OF FACT. 
A Rule 56, U.R.C.P. motion for summary judgment is only 
appropriate if there is no material issue of fact. The operative 
language of Rule 56(c), U.R.C.P. is as follows: 
"The judgment sought shall be rendered forthwith if the 
pleadings, depositions, answers to interrogatories, and 
admissions on file, together with affidavits, if any, 
show that there is no genuine issue as to any material 
fact and that the moving party is entitled to judgment 
as a matter of law." Rule 56(c) U.R.C.P. 
It was improper then, for the trial court to grant Thiokol's 
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Motion for Summary Judgment because there are at least three 
material issues of fact to be resolved by the trier of fact. Those 
three issues are: 1) whether Frontier Foundations acted reasonably 
when it relied on the contract specifications including the boring 
logs, 2) whether the disclaimer, as the trial court sees it is a 
general disclaimer or a specific disclaimer if in fact that is even 
an appropriate legal distinction under the facts of this case, and 
3) whether or not Thiokol Corporation and Jody Wood have a valid 
legitimate business purpose which relieves them from liability for 
their defamatory statements included in Mr. Wood's September 9, 
1986 letter to Layton Construction. 
The standard of review that should have been employed by the 
trial court and is prescribed for the Court of Appeals in its 
barest form is stated in Geneva Pipe Company v. S.& H. Insurance 
Company, 714 P.2d 648 (Utah, 1986), as follows: 
"In an appeal from a summary judgment, we review the 
evidence in a light most favorable to the losing party. 
An award of summary judgment is appropriate if the 
pleadings, affidavits, and other submissions of the 
parties show that no genuine issue of material fact exist 
and that the moving party is entitled to judgment as a 
matter of law." Id at 649. 
Furthermore, because summary judgment is granted as a matter 
of law rather than fact the Court of Appeals is free to re-appraise 
the trial court's legal conclusions for correctness without 
according deference to the trial court's legal conclusions. Briggs 
v. Holcolm. 740 P.2d 281, 283. 
On review of a summary judgment the party against whom the 
judgment has been granted is entitled to have all of the facts 
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presented, and all the inferences fairly arising therefrom, 
considered in a light most favorable to him. Brandt vs. 
Springville Banking Company, 353 P.2d 460, 460-461 (Utah, 1960) 
and Geneva Pipe Company vs. S & H Insurance Company, 714 P.2d 648, 
649 (Utah, 1986). See generally Durham vs. Margetts, 571 P.2d 
1332 (Utah, 1977), Briggs 
vs. Holcolm. 740 P.2d 281 (Utah Ct. App., 1987). 
1. Reasonable Reliance. 
In its Memorandum Decision, the court together with several 
dictum statements, cites two specific reasons why it ruled in favor 
of Thiokol and against Frontier/Layton. The second of those 
reasons, and in Frontier/Layton's view the most important, is the 
issue of reasonable reliance. Not only does Frontier/Layton assert 
that all material issues of fact with regard to reasonable reliance 
should not have been resolved in favor of Thiokol, but vigorously 
asserts that they have met their own affirmative burden of 
reasonable reliance under their own Motion for Partial Summary 
Judgment as a matter of law. The bid documents included a 
Specifications Section 02010, which read as follows: 
SECTION 02010 
SUBSURFACE INVESTIGATION 
PART 1 - GENERAL 
1.01 DESCRIPTION 
A. Soil borings of a representative area near the 
building site have been taken by Chen & 
Associates, Salt Lake City, Utah. 
B. A copy of the boring logs is included. 
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C. The soils report was obtained only for the 
Engineers use in the design and is not a part 
of the Contract Documents. The log of borings 
is provided for Contractors1 information but 
is not a warrant of subsurface conditions. 
(Emphasis added). 
See Record at Exhibit "C" to Frontier/Layton1s Memorandum 
in Support of Motion for Partial Summary Judgment at 
Pages 569-594.). 
The boring logs were included in the contract documents and 
made a part of the bid package that was given to prospective 
bidders. The boring logs included in the bid documents were 
specifically provided for the contractors use. The boring logs 
were taken from Site M-191, which is a site approximately some 13 00 
feet away from project Site M-193. The fact that the soils report 
including the boring logs were used by the engineers to design the 
project should be sufficient of itself to set forth a standard of 
reasonable reliance for Frontier Foundations. The boring logs were 
obviously relied upon by the Engineer in designing the project. 
See Record at Exhibit "K" to Frontier/Layton1s Memorandum in 
Support of Motion for Pretrial Summary Judgment at Pages 569-594. 
Frontier Foundations relies on the same kind of information 
to bid the project that the engineers do in designing the project. 
If the engineers had known that there were dense cobbles and 
gravels at M-193 they would have designed a different type of 
piling scheme than they did. Certainly, if Frontier Foundations 
had known about the dense cobbles and gravel they would have 
submitted a bid significantly higher than they did. This is one 
of the significant points that Julian Liu makes in his deposition 
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when he says: 
" . . . The only thing I have seen, it says the soil 
information is for the engineer's design purpose. In my 
mind, being on both sides, on the engineering side and 
the constructing side, I feel if it's good for an 
engineer's design, it's good for the contract bid as 
workc" At Page 20, lines 13-18. See Record, Deposition 
of Jeong "Julian" S. Liu. 
Thiokol has tried to make much mileage out of Julian Liu's 
education and training. Much of the questioning by counsel at 
Julian Liu's deposition was in the form of asking about scientific 
possibility rather than what a reasonable and prudent contractor 
would do under the circumstance. There is no question, when asked 
in the realm of scientific possibilities, given Mr. Liu's 
geotechnical background, that he would testify that he would not 
be surprised to have found gravel and cobbles at M-193. However, 
saying that you would not be surprised to find gravel and cobbles 
is not the same as saying is as saying that you would expect to 
find gravel and cobbles, or that it would be reasonable to prepare 
a bid based on speculation particularly in the face of affirmative 
information to the contrary. What would have been unreasonable is 
if Mr. Liu had ignored the boring logs when preparing his bid. 
Mr. Liu stated in his deposition that the boring logs were 
all the information he had to go with that "if it's good for an 
engineer's design, it's good for the contract bid as work", 
(Deposition of Julian Liu at page 20, line 17-18, See Record, 
Deposition of Jeong "Julian" S. Liu). Furthermore, 
Looking at the excuse me — this boring location map, 
M-193 site apparently is situated on a higher elevation 
comparing to M-191 site, and looking at the distance of 
the two locations to the creek bed which is about 
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comparable distance, also judging from the fact that the 
engineer designed a sheet pile system for M-193 site, it 
is less likely for M-193 site to encounter cobbles than 
M-191 site." (Deposition of Julian Liu at Page 22, Lines 
15-21, See Record, Deposition of Jeong "Julian11 S. Liu) . 
Robert Frederick Weyher, Jr. also bid the M-193 project as a 
general contractor and had bid it assuming he would do his own 
sheet pile driving and caisson drilling. Mr. Weyher1s deposition 
was taken and the following question and answer series from his 
deposition is illustrative of the fact that he relied on the boring 
logs included in the bid package just the same as Frontier 
Foundations did. The language is as follows: 
Q. As I understand it correctly, does your company 
do sheet pile work? 
A. Yes, we do. 
Q. Did you anticipate doing your own sheet piling 
work on this particular project? 
A. Yes. 
Q. Do you recall having reviewed the soils 
information contained in the bid documents? 
A. Not specifically. It would be something that 
I would do under general practice and preparing the bid, 
but I cannot recall doing it specifically on this 
proposal. 
Q. As a matter of normal practice for your 
company, would your bid be based upon the soils 
information contained in the bid documents? 
A. Yes. 
Q. So if you have soils information in the bid 
documents, would you do your own soil investigation work? 
A. No. 
Q. Did you do any site investigation work for 
bidding purposes on this project? 
A. No. 
Q. So then you relied entirely on the information 
provided to you in the bid documents? 
A. Yes. 
(Deposition of Robert Frederick Weyher, Jr. Page 14, line 
10 to Page 15, line 10) See Record, at Exhibit "E" to 
Frontier/Layton's Memorandum in Support of Motion for 
Partial Summary Judgment at Pages 569-594.) . 
Also, instructive on the issues of whether Frontier 
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Foundations reasonably relied is the affidavit of James Nordquist. 
Mr. Nordquist is a Registered Engineer in the States of Utah, 
Colorado and Nevada. He received a Bachelor's degree in Civil 
Engineering from the University of Utah in 1977 and a Master's 
degree from the Massachusetts Institute of Technology in Civil 
Engineering in 1979. He was employed by Chen Northern, the 
successor to Chen and Associates, who were the soil engineers that 
completed the subsurface soil analysis at the M-191 site. He 
further indicates that the soil analysis and boring logs that were 
done from the M-191 site were included in the specifications for 
the building of M-193. A verbatim review of Mr. Nordquist's 
affidavit from paragraph 8 on should be helpful on the issue of 
reasonable reliance. 
8. My work responsibilities at Chen-Northern routinely 
include analyzing subsurface testing data and preparing 
geotechnical reports and routinely include recommendations for 
preparation of plans and specifications for the installation 
of subsurface foundation structures; including drilled 
caissons, piles and sheet piles. 
9. I have reviewed the specifications for the M-19 3 
Morton-Thiokol project, and I have further reviewed the plan 
sheets showing the specified installation of the sheet piles. 
10. It is my opinion that the only responsible and 
reasonably practical approach that could have been taken by 
a prospective sheet pile driving contractor would be to assume 
that the materials encountered would be as represented in the 
soil borings which were included in the specifications. It 
is also my opinion that the design engineer obviously assumed 
the conditions would be essentially the same as that depicted 
in the soil borings since he used the same design as for the 
nearby building M-191. 
11. Considering the large number of projects which a 
typical foundation contractor must bid, it is generally not 
practical, either from a time stand-point, equipment 
availability stand-point, or cost stand-point for a contractor 
to perform its own subsurface investigation prior to bidding. 
As standard practice in the industry, contractors will rely 
on the information that is presented. 
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Mr. Nordquist sets forth the opinion at paragraph 10 of his 
affidavit that the only responsible and reasonable thing that 
Frontier Foundations could have done was to rely on the boring 
logs. He further states that in his opinion the design engineer 
must have also relied on the boring logs since he used the same 
design as was used at the M-191 site. 
Frontier/Layton assert that not only is the testimony of 
Julian Liu, Robert Weyher and Jim Nordquist sufficient to defeat 
Thiokol's Rule 56 Motion for Summary Judgment, particularly in 
light of the rule that neither the trial court nor the appeal court 
should consider weight of testimony or credibility of witnesses 
for purpose of a motion for summary judgment. Singleton v. 
Alexander, 19 Utah 2d 292, 431 P.2d 126 (1967). Furthermore, as 
discussed below, their testimony, coupled with the holdings of 
Parson, supra, and Thorn, supra, and the public policy discussed 
in Parson, supra at 617 by Justice Zimmerman together with the 
holdings in sister jurisdiction and federal jurisdiction all 
support the premise that Frontier/Layton are entitled to their 
Motion for Partial Summary Judgment as a matter of law on the 
question of whether differing site conditions were encountered. 
2. General Disclaimer v. Specific Disclaimer. 
The second ground advanced by the trial court in its 
Memorandum Decision against Frontier/Layton was that even if 
Frontier/Layton had made out a Type 1 Differing Site Conditions, 
claim, that it would be nonetheless barred from recovery because 
"this in the mind of the court is not a general disclaimer which 
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would be invalid as against the specific representation, but is a 
specific disclaimer relating to the specific clause in question". 
See Record at Page 1170, 
It is Frontier/Layton!s position that Parson, supra, and 
Thorn, supra, simply talk about misleading plans and specifications 
giving rise to a Type 1 Differing Site Conditions claims and that 
general exculpatory clauses or disclaimer clauses are not effective 
to overcome positive assertions of material fact. None of the 
cases reviewed by Frontier/Layton make a specific distinction 
between general disclaimers and specific disclaimers * The holdings 
of Parson, supra, and Thorn, supra. do not make any such 
distinction between general disclaimers and specific disclaimers 
and certainly do not set forth any standard as to which is which. 
However, if this court agrees with the court below that there is 
legal merit to the distinction between a specific and general 
disclaimer in the facts of this case, not reaching the question of 
whether they may have any merit in the facts of a different case, 
then Frontier/Layton asserts that at the very minimum, the issue 
of whether it is a specific disclaimer as opposed to a general 
disclaimer is a question of fact. 
Certainly if the boring logs were intended, as they were, for 
the engineers to rely on when designing the facility then they 
should have been intended for Frontier Foundations to rely on 
because the same kind of information that is used by the engineer 
to design the subsurface structure is also the kind of information 
needed by Frontier Foundations to prepare its bid. It therefore 
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becomes a factual issue and should have not been determined as a 
matter of law. 
It was the obvious intent of Thiokol to induce bidders to rely 
on the favorable soil conditions disclosed in the boring logs in 
preparing their bids. There is no other reason for including the 
information. Thiokol wanted the favorable bids that would result. 
Frontier had no choice but to rely on the boring logs particularly 
since Thiokol said the logs were of a "representative area near the 
site". See Affidavit of Jim Nordquist at page 3 and Record at 
Exhibit "K" to Frontier/Laytonfs Memorandum in Support of Motion 
for Partial Summary Judgment at Pages 569-594). If Frontier did 
not base its bid upon the information provided, what conditions 
would Frontier base its bid on? Could Frontier assume that gravel 
and cobble would be encountered? There was as much indication of 
boulders and bedrock as there was of gravel and cobbles. There was 
no indication of either in the boring logs. 
Therefore, Thiokol must not be allowed to escape 
responsibility for the boring logs by putting in the disclaimer. 
Thiokol accomplished its objective in putting the information in 
specifications. It got a cheap bid. It must not be allowed to 
escape responsibility for the representations. 
3. The Issue of Libel. 
Frontier/Layton asserts that there is also an issue of 
material fact regarding the resolution of their defamation claim. 
As stated, Thiokol Corporation was so surprised that there were 
cobbles and gravels in the M-193 site that they stated Frontier 
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Foundations may have seeded the project. It was later determined 
that there were cobbles and gravels on the project site beginning 
at a depth of approximately 25 feet such that the accusation of 
Jody Wood was absolutely wrong. 
Frontier/Layton, for the most part agrees with Thiokol1s 
statement of the law as it relates to the claim of defamation. 
Furthermore, Frontier/Layton acknowledges that there are cases that 
grant a qualified privilege of communication between people who 
have common business interest. However, any right to assert an 
exception to libel based on common business interest requires the 
actor must not abuse the privilege and, second, the actor must not 
act with malice. In its Memorandum, at page 35 and 36, Thiokol 
states: 
...at the time Wood's letter was written, 
Morton-Thiokol and Layton were trying to 
determine whether additional compensation 
should be allowed based on Frontier's claim 
that there was subsurface gravel at the 
project site. That claim threatened both 
Morton-Thiokol's and Layton's pecuniary 
interests. Wood was only attempting in his 
letter to justify his determination that 
Frontier was not entitled to additional 
compensation and protect Morton-Thiokol's 
interest in non-meritorious claims for extra 
compensation [emphasis added]. 
See Record at Page 537-538. 
Frontier/Layton assert that if Wood's actions actually were 
generated in an effort to protect Thiokol against non-meritorious 
claims, in other words claims stemming from boring spoils which 
were seeded, does not the converse then become true that if the 
boring spoils were not seeded, that the claim would be meritorious. 
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The fact is that from all the communications and all of the 
pleadings since the date of the original claim of differing site 
conditions, Thiokol has contended that Frontier/Layton did not have 
a meritorious claim. If they have concluded all along and, 
certainly prior to the date of the September 9, 1986 letter of Jody 
Wood that there was no meritorious claim, then what was the purpose 
for the letter. If they were relying on their contract documents, 
as they are now, and relying on their interpretation of the law, 
as they are now, to relieve them from liability, then what purpose 
was served by the letter. 
Frontier/Layton assert that certainly a plausible, if not the 
only plausible, reason for the actions of Thiokol/Jody Wood was to 
embarrass and injure Frontier Foundations. If that is the case 
then certainly that would be an abuse of the privilege and Jody 
Wood and Thiokol would be acting with malice. Frontier/Layton 
assert that they are entitled to call to the witness stand Mr. Wood 
and others and have the trier of fact observe their general 
demeanor, memory, attitude and other factors and to make a final 
determination whether Thiokol and Jody Wood acted within the scope 
of the privilege and without malice. 
If the trial court had and if this court does review all of 
the evidence in the light most favorable to Frontier/Layton, it 
seems clear that Frontier/Layton acted reasonably as a matter of 
law when preparing its bid and, at the very least, reasonable 
reliance is a material issue of fact that precludes Thiokol1s 
Motion for Summary Judgment. 
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Second, Frontier/Layton believed that disclaimers such as the 
one in this case fall under the general rule announced in Parson, 
supra, and Thorn, supra, to be of the type insufficient to overcome 
misleading affirmative statements included in plans and 
specifications. However, at the very least, if this court 
determines that there is merit to the argument of general v. 
specific disclaimers advanced by the trial court, then 
Frontier/Layton asserts a right to have the trier of fact determine 
whether this was a specific disclaimer. F i n a l l y , 
Frontier/Layton asserts that it is entitled to its day in court to 
determine if Thiokol and Jody Wood acted within the scope of the 
exception and without malice. 
POINT III: THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT 
RULED THAT THE DISCLAIMER IN THIOKOLfS CONTRACT WAS 
SUFFICIENT TO OVERCOME POSITIVE MISLEADING 
STATEMENTS OF MATERIAL FACT. 
The trial court stated in its Memorandum Decision: 
Even if the provisions of the contract are considered to 
indicate that the soil boring presented is a 
*representative1 area, there is a specific disclaimer 
indicating the use to which that information is to be 
put. This in the mind of the court is not a general 
disclaimer which would be invalid as against a specific 
representation, but is a specific disclaimer relating to 
the specific clause in question." See Record at Page 
1170. 
The disputed language in this controversy is located at 
Section 02010 of the specifications and is as follows: 
1.01 DESCRIPTION 
A. Soil borings of a representative area near the building 
site have been taken by Chen & Associates, Salt Lake 
City, Utah. 
B. A copy of the boring logs is included. 
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C. The soils report was obtained only for the Engineers use 
in the design and is not a part of the Contract 
Documents. The log of borings is provided for 
Contractors' information but is not a warrant of 
subsurface conditions. [Emphasis added] 
See Record at Exhibit "B" to Frontier/Layton1s Memorandum in 
Support of Motion for Partial Summary Judgment at Pages 569-594.). 
Paragraph 1.01 C is the language that the court seems to focus 
on. It would seem that paragraph 1.01 C is composed of two 
statements or clauses. Except to note that the soils report 
includes the boring log which was relied on by the engineers use 
in the design, clause one is not a part of this case. 
The second clause "The log of borings is provided for 
contractors1 information but is not a warrant of subsurface 
conditions." Frontier/Layton's reading of that second clause is 
that the boring log information was provided for all contractors 
and the second half of that clause which says "but is not a warrant 
of subsurface conditions" would seem to be a general disclaimer 
about the specific affirmative information that was provided to all 
contractors i.e., the boring logs of a representative area near the 
site. 
Frontier/Layton believes that no matter how you view this 
language it is still ineffective to overcome the positive 
representation. As has been argued above, Frontier Foundations 
relies on the same kind of information that the engineer does when 
designing the project. Jim Nordquist stated in his affidavit that 
the engineer certainly must have relied on the boring logs because 
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he designed a sheet pile system identical to that used at M-191 
site. Therefore, Frontier Foundations should be entitled to rely 
on the boring logs. See Affidavit of Jim Nordquist at page 3 and 
Record at Exhibit "K" to Frontier/Layton1s Memorandum in Support 
of Motion for Partial Summary Judgment at Pages 569-594. ) . 
Finally, upon review of the second clause in paragraph 1.01 C, the 
language seems to generally provide the information for all 
contractors and generally says that it is not a warrant of 
subsurface conditions. This clause would seem to be a general 
statement made to all contractors which also purports to be a 
general disclaimer to all contractors of specific affirmative 
information. 
Parson, supra, does not talk about the distinction between a 
specific disclaimer and a general disclaimer if there is such a 
distinction to be noted. The operative language in Parson, supraf 
governing this issue is as follows: 
As Thorn held, the general disclaimer or reference to 
other materials is ineffective to qualify a specific 
misleading representation; the general duty such 
disclaimer imposes is superceded by a specific, positive 
statement, and the bidder is not required to search 
further for the facts, [omitting citations]. 
This court's refusal in Thorn to permit a general 
disclaimer to impose a requirement that a bidder must 
investigate the Statefs specific affirmative 
representations to determine their truth has a sound 
basis in policy. Permitting a bidder to rely upon 
affirmative statements would place the responsibility 
for the accuracy of bidding information on the party best 
suited to determine whether it is misleading - the State. 
It also obviates the necessity for bidders to pad their 
bids to protect against unexpected costs that may be 
incurred as a result of carelessly prepared plans and 
specifications. On the other hand, the rule urged upon 
us by UDOT can only be expected to encourage sloppy work 
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by those preparing plans and specifications and to 
increase the cost of State projects, for no better reason 
than to relieve the State's employees of any duty to be 
accurate in representing the facts known to them. Id at 
617. 
Neither Parson, supra, or Thorn, supra. distinguish between 
specific and general disclaimers, nor do they set up any bright 
line test of what a general disclaimer is or a specific disclaimer 
is. They state the broad policy that general disclaimers are not 
sufficient to overcome specific misleading representations. In 
Frontier/Layton's view, metaphorically speaking, nothing could be 
more specific than stating, here are the boring logs, they consist 
of clays, silts and sands and they, the boring logs, are 
representative of the area where the project is and then turn 
around and say, contractors, we are not going to warrant that they 
are accurate. That seems very much to be a general disclaimer 
about a very specific statement concerning subsurface soil 
conditions. 
POINT IV: THE COURT COMMITTED REVERSIBLE ERROR WHEN IT FOUND THAT 
THERE WAS NO MISREPRESENTATION AND NO DIFFERING SITE 
CONDITIONS. 
Frontier/Layton's concedes this argument is a bit repetitive 
of the core of the argument contained above. However, it seems 
that the trial court, in the view of Frontier/Layton erred in some 
of its analysis and that may have caused the trial court to come 
to an erroneous conclusion. 
The trial court seems to have concluded that there was no 
misrepresentation and could have been no representation because 
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the boring logs were taken from a location approximately 1,300 feet 
away. The court further reasoned that because Thiokol gave boring 
logs that were accurate for the location where they were taken (M-
191) that there could have been no misrepresentation and hence no 
changed condition. In Frontier/Layton's view this analysis of the 
case totally ignores the fact that Thiokol drafted the contract 
documents and said that the boring logs that were of a 
"representative area near the site". Now Thiokol seems to be 
claiming that Frontier should have known that the boring logs would 
not be representative and were from a site "far" away, not "near". 
Frontier/Layton asserts that this is not a case about whether 
they took reasonable steps to assure performance but rather a case 
about whether they were entitled to rely on the positive assertions 
of fact included in the bid documents. Public policy as announced 
above in Parson, supra at 617 by Justice Zimmerman states that they 
are entitled to rely. 
POINT V: THE COURT COMMITTED REVERSIBLE ERROR WHEN IT 
CONSIDERED FACTS NOT IN EVIDENCE WHICH FAVOR 
THIOKOL WHILE IGNORING FACTS THAT WERE IN EVIDENCE 
WHICH FAVOR FRONTIER/LAYTON. 
The court erred in its decision granting Thiokol's motion for 
summary judgment and denying Frontier/Layton1s motion for partial 
summary judgment partially based on what Frontier/Layton asserts 
is an inaccurate statement of facts surrounding other contractors 
who bid the job. 
Weyher Brothers was a general contractor who bid the Thiokol 
job which also does its own sheet pile work. Mr* Weyherf s 
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deposition was taken and his testimony was summarized above and 
paraphrasically stated that Mr. Weyher had relied totally on the 
boring logs and did no independent investigations. 
While it is possible that other contractors may have done an 
independent investigation or independent testing, that is not a 
fact in evidence in the record that Frontier/Layton is aware of. 
Consequently, any such consideration by the trial court may have 
materially prejudiced Frontier/Layton. On the other hand the trial 
court did have the testimony of Mr. Weyher who did bid the job and 
relied on the boring logs included in the bid documents and 
specifically stated he did not do any other independent 
investigation. 
It seems a reasonable conclusion that the court in part based 
its memorandum decision on facts not in evidence which are 
prejudicial to Frontier/Layton while totally ignoring facts in 
evidence which support the fact that other contractors, at least 
Robert Weyher, relied on the boring logs included in the bid 
documents and did not do any independent site investigation. 
POINT VI; THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY NOT 
GRANTING FRONTIER/LAYTONfS MOTION FOR PARTIAL 
SUMMARY JUDGMENT, 
Frontier/Layton, prior to the dispositive motion cut-off 
deadline, filed its Motion for Partial Summary Judgment on the 
issue of whether differing site conditions were encountered 
reserving the issue of damages for trial. As is implicit in the 
trial court's Memorandum Decision, that Motion for Partial Summary 
Judgment was denied. 
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It is worth noting that when cross-motions are filed such as 
were in this case by Frontier/Layton and Thiokol 'respectively, that 
it is implicit in such a motion that each party advances that they 
are entitled to judgment as a matter of law while simultaneously 
not conceding that there are no material issues of fact to be 
resolved with regard to the other party's motion. The operative 
language setting forth this point comes to us from Wykalas v. 
Guardian Title, 780 P.2d 821 (Utah Ct. App. 1989): 
"Cross-motions for Summary Judgment do not ipso facto 
dissipate factual issues, even though both parties 
contend . . . that they are entitled to prevail because 
there are no material issues of facto" [omitting 
citation] Rather, cross-motions may be viewed as 
involving a contention by each movant that no genuine 
issue of fact exists under the theory it advances, but 
not as a concession that no dispute remains under the 
theory advanced by its adversary, [omitting citation] 
Id. at 824, 825. 
The language that Frontier/Layton relies on to entitle it to 
the partial motion for summary judgment that it seeks comes from 
Jack B. Parson Company v. State, 725 P.2d 614 (Utah 1986) and its 
predecessor Thorn Construction Co, Inc. v. Utah Department of 
Transportation, 598 P. 2d 365. The operative language upon which 
Frontier/Layton relies from Parson, supra, is as follows: 
A contractor of public work who, acting reasonably, is 
misled by incorrect plans and specifications issued by 
the public authorities as a basis for bid and who, as a 
result, submits a bid which is lower than he would have 
otherwise made may recover [damages] in a contract action 
. . . . Id at 616. 
Other cases in sister jurisdictions and federal jurisdictions have 
also held similar to Parson, supra, and Thorn, supra. In fact, the 
above language came from Souza & McCue Const, v. Superior Court of 
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San Benito, 370 P.2d 338 (Cal., 1962) at page no. 339 and 340. 
Hence, as general reference, the following citations would also 
support the position of Frontier/Layton: J. D. Hedin Construction 
Company v. United States. 347 F.2d 235, (U.S. Ct. CI., 1965), 
Hollerbach v. United States, 233 U.S. 165, (U.S. Ct. CI., 1914), 
Johnson & Sons Erectors, 81 BCA Paragraph 15081, (Bd. of Ct. App„, 
1981), Fehlhaber Corporation v. United States, 151 F. Supp. 817, 
(U.S. Ct. CI., 1957), and E.H. Morrell Company v. State, 423 P.2d 
551 (Cal., 1967). 
Under the announced holding of Parson, supra, and Thorn, 
supra, Frontier/Layton believes that it is entitled to judgment on 
the issue of entitlement as a matter of law. Because of the 
finding of the trial court and the concessions and assertions of 
the parties, there can be no doubt that the boring logs were 
included in the plans and specifications (bid documents) and that 
Thiokol said they were "of a representative area near the site11. 
Webster defines "representative" as follows: "Serving as a typical 
or characteristic example", Webster's Ninth New Collegiate 
Dictionary, Page 1000. Frontier/Layton assert that all reasonable 
minds would agree to say something is representative of another is 
to say that they are tacitly or approximately equal. 
The boring logs indicated clays, silts and sands which are 
relatively soft material and are relatively easy to drive sheet 
piles in to. The conditions actually incurred on the job consisted 
of lenses of dense gravels and cobbles which increased the 
difficulty of the job significantly and caused at least twice as 
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much time to be expended and three times as much cost to be 
expended a& was anticipated. Also, as per the opinion of Jim 
Nordquist (Nordquist affidavit), the sheet pile system was 
improperly utilized by Thiokol engineers, due to their reliance on 
the boring logs. Frontier Foundations did in fact submit a bid 
lower than it would have had it known that there were lenses of 
dense gravels and cobbles. So then it seems that reasonable minds 
could not differ that the boring logs were included, that they were 
inaccurate and misleading and that they caused Frontier Foundations 
to submit a bid lower than it would have. 
Under the holding of Parson, supra, and Thorn, supra, that 
only leaves the question of whether Frontier Foundations acted 
reasonably in relying on the boring logs to prepare its bid. 
Frontier Foundations asserts that as a matter of law it did act 
reasonably in relying on the boring logs. We know from Parson, 
supra, that a contractor is not required to verify the positive 
assertions contained in the bid documents and is stated as follows: 
[t]he general duty such a disclaimer imposes is 
superceded by specific, positive misstatement and the 
bidder is not required to search further for the facts, 
[omitting citation] Jd at 617. 
Public policy as found in Parson, supra, John K. Ruff v. The 
United States. 96 Ct Cls. 148, (1942), and Robert E. McKey, Inc. 
v. City of Atlanta, 414 F.2d 957, supports the principles that 
contractors are allowed to rely on affirmative statements included 
in the plans and specifications, without any duty of independent 
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investigation. So then as a matter of law a contractor in order 
to act reasonably, does not need to double check the positive 
assertions of fact included in the bid documents by the owner or 
general contractor. 
The logic for this is simple and straightforward. We only 
want to have to pay for the conditions actually encountered on the 
job. That way contractors do not always bid a job on the worst 
case scenario to protect themselves. And finally, if we required 
independent investigation, jobs would be significantly delayed and 
the bidding process would become virtually cost prohibitive. 
Public policy suggests that the burden of accuracy for plans and 
specifications ought to be placed on the person best able to 
determine their accuracy — the owner. Justice Zimmerman stated 
it as follows: 
This court's refusal in Thorn to permit a general 
disclaimer to impose a requirement that a bidder must 
investigate the State's specific affirmative 
representations to determine their truth as sound basis 
and policy. Permitting a bidder to rely upon the 
affirmative statements will place the responsibility for 
the accuracy of bidding information on the party best 
suited to determine whether it is misleading — the 
State. It also obviates the necessity for bidders to pad 
their bids to protect against unexpected costs that may 
be incurred as a result of carelessly prepared plans and 
specifications. On the other hand, the rule urged upon 
us by UDOT can only be expected to encourage sloppy work 
of those preparing plans and specifications and to 
increase the cost of State projects, for no better reason 
than to relieve the State's employees of any duty to be 
accurate in representing the facts known to them. 
Id at 617. 
At least three persons qualified to testify have stated that 
Frontier Foundations' reliance upon the boring logs included in 
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the bid documents was reasonable, Julian Liu stated as follows: 
In my mind, being on both sides, on the engineering side 
and the constructing side, I feel if it's good enough for 
the engineer's design, it is good enough for the contract 
bid as work . . . 
. . . There is a possibility, but as I told you before 
in my testimony that soil conditions can vary from 
location to location. We can only bid on the documents 
furnished to us. We cannot look at the rock on the 
hillside and assume that we were going to run into rock, 
bedrock on this site, and therefore bid according to 
bedrock conditions. In that way, if we always assume the 
worst condition of the surrounding geotechnical 
conditions, we will never be competitive• We can only 
bid what information contained in the bid document . . 
. . . Looking at the — excuse me — this boring location 
map, M-193 site apparently is situated on a higher 
elevation comparing to M-191 site, and looking at the 
distance of the two locations to the creek bed which is 
about comparable distance, also judging from the fact 
that the engineer designed a sheet pile system for M-193 
site, it is less likely for M-193 site to encounter 
cobbles than M-191 site. 
See Record, Deposition of Jeoncr "Julian" S. Liu. The 
full text of Mr. Liu's testimony, in partial part is 
attached hereto. 
Jim Nordquist, who was the engineer for Chen and Associates 
who did the soil analysis at M-191 and provided the boring logs 
that were used in these bid documents for M-193 stated in his 
Affidavit dated April 25, 1989 as follows: 
10. It is my opinion that the only responsible and 
reasonably practical approach that could have been taken by 
a prospective sheet pile driving contractor would be to assume 
that the materials encountered would be as represented in the 
soil borings which were included in the specifications. It is 
also my opinion that the design engineer obviously assumed the 
conditions would be essentially the same as that depicted in 
the soil borings since he used the same design as for the 
nearby building M-191. 
11. Considering the large number of projects which a 
typical foundation contractor must bid, it is generally not 
practical, either from a time stand-point, equipment 
availability stand-point, or cost stand-point for a contractor 
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to perform its own subsurface investigation prior to bidding. 
As standard practice in the industry, contractors will rely 
on the information that is presented. 
See Record at Exhibit "K" to Frontier/Layton's Memorandum 
in Support of Motion for Partial Summary Judgment at 
Pages 569-594.). 
In addition to Mr. Liu and Mr. Nordquist, Robert Weyher stated 
in his deposition of March 9, 1989, as follows: 
Q. As I understand it correctly, does your company do 
sheet pile work? 
A. Yes, we do. 
Q. Did you anticipate doing your own sheet piling work 
on this particular project? 
A. Yes. 
Q. Do you recall having reviewed the soils information 
contained in the bid documents? 
A. Not specifically. It would be something that I 
would do under general practice and preparing the bid, but I 
cannot recall doing it specifically on this proposal. 
Q. As a matter of normal practice for you company, 
would your bid be based upon the soils information contained 
in the bid documents? 
A. Yes. 
Q. So if you have soils information in the bid 
documents, would you do your own soil investigation work? 
A. No. 
Q. Did you do any site investigation work for bidding 
purposes on this project? 
A. No. 
Q. So then you relied entirely on the information 
provided to you in the bid documents? 
A. Yes. 
At Page 14, lines 10-25, and Page 15, lines 1-9. See 
Record at Exhibit "E" to Frontier/Layton1s Memorandum in 
Support of Motion for Partial Summary Judgment at Pages 
569-594.). 
Thiokol has attempted to impeach Frontier/Layton's reasonable 
reliance in this case by emphasizing Julian Liu's educational 
background and on the job training. However, because Mr* Liu has 
had extensive educational background including a B.S., M.S. and 
Ph.D. degrees and has had on the job training as testified in his 
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deposition in the area of a geotechnical engineer, it does not 
negate reasonable reliance on the bid documents by Frontier 
Foundations. As Julian Liu stated repeatedly in his deposition, 
the boring logs were the only information provided, the only thing 
he had to go with and so he relied on them. 
Being a trained engineer, it would be ludicrous, given the 
facts of this case, for Mr. Liu when asked in terms of scientific 
possibility to testify that there was no possibility of gravels 
and cobbles there. However, that is vastly different proposition 
than saying that he expected to find gravels and cobbles there or 
that it would have been reasonable for him to ignore the boring 
logs provided and simply speculate on what was under the ground-
in fact, he stated because of the sheet pile design and because the 
location is located higher and further up on the hill, that, in 
fact, he expected the conditions to be more favorable than at M-
191 when the boring logs were taken from. 
We have seen certain legal examples of fact patterns that rise 
to the level of reasonable reliance. In Thorn Construction 
Company, Inc. vs. Utah Department of Transportation, 598 P.2d 365 
(Utah 1979) , it was held to be reasonable for the contractor to 
rely on the oral statements made by the State's representative that 
the gravel pit would be suitable for the job. Bear in mind this 
was a low level state employee without authority to enter into 
contracts nor represent the state in any official capacity. 
Nonetheless, his oral statements were held to have been reasonably 
relied on by the contractor. Id at page 367. 
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CONCLUSION 
Frontier/Layton vigorously states that the trial court erred 
by granting Thiokol!s motion for summary judgment and denying 
Frontier/Layton's Partial motion for summary judgment. 
In respect to granting Thiokol's motion for summary judgment 
the court erred because it's analysis as contained in its 
memorandum decision does not square with the announced law of 
Parson, supra, and Thorn, supra, and furthermore even if it did 
there are material issues of fact including but not limited to 
whether Frontier Foundations acted reasonably when submitting itf s 
bid, whether the disclaimer included in Thiokol!s contracts is a 
specific disclaimer or a general disclaimer (if even such a 
distinction is appropriate out of the facts of this case as applied 
to Parson, supra, and Thorn, supra) and finally because the 
business purpose exception to the law of libel is one which is 
narrowly construed Frontier/Layton is entitled to put Thiokol and 
Jody Wood on the witness stand and have the court view their 
testimony for demeanor, candor, memory, veracity and to determine 
if in fact their explanations are believable for why they did what 
they did in the case. 
The court also erred in other instances in its analysis as 
reflected in the language of its memorandum decision including but 
not limited to misconstruing the arguments of Frontier/Layton, 
ignoring the language in the bid documents which states that the 
43 
boring logs were of a "representative area near the site", and 
finally by assuming facts not in evidence which support Thiokol!s 
case and ignoring facts that are in evidence that support 
Frontier/Layton's case. The court erred in not granting 
Frontier/Layton's motion for partial summary judgment because even 
considering the facts in the light most favorable to Thiokol, 
Frontier/Layton is entitled to it's motion for partial summary 
judgment as a matter of law. 
The Court should note that it is obvious that Thiokol intended 
to induce contractors to rely on the boring logs in preparing their 
bids* The boring logs were included in the specifications and 
Thiokol said they were of a "representative area near the site.11 
Thiokol wanted bids to be based on the favorable conditions 
indicated in the boring logs. Low bids would and did result. 
Frontier and the other bidders had no choice but to rely on the 
information provided. Contractors can not assume the worst case 
for every project. It would have been possible for Frontier to 
have encountered a wide range of materials from solid, impenetrable 
bedrock to soft clay. According to Parson, supra at 617, the rule 
urged by Thiokol "can only be expected to encourage sloppy work of 
those preparing plans and specifications and to increase the cost 
. . ." In the Parson, supra at 617 the court goes on to say that 
"permitting a bidder to rely upon the affirmative statements will 
place the responsibility for the accuracy 01 bidding information 
on the party best suited to determine whether it is misleading, in 
this case Thiokol. The court in Parson, supra, did not allow the 
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owner to escape responsibility for the inaccurate information 
through the use of a disclaimer. Thiokol must not be allowed to 
shirk its responsibility in this case through the use of a 
disclaimer. 
For all of the foregoing, Frontier/Layton respectfully asks 
the court of appeals to reverse the decision of the trial court 
and remand with instructions to deny Thiokolfs motion for summary 
judgment and to grant Frontier/Layton's motion for partial summary 
judgment as it relates to the entitlement in question reserving 
the issue of damages on the entitlement question and the issue of 
libel for the trier of fact. 
DATED this 11th day of OctobetT, 1990. 
/ 
foert D^Dahle 
Attorney for Appellants 
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this 11th day of October, 1990. 
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45 
EXHIBIT A 
Rule 56. Summary Judgment. 
(a) For claimant. A party seeking to recover upon a 
claim, counterclaim or cross-claim or to obtain a 
declaratory judgment may, at any time after the 
expiration of 20 days from the commencement of the action 
or after service of a motion for summary judgment by the 
adverse party, move with or without supporting affidavits 
for a summary judgment in his favor upon all or any part 
thereof. 
(b) For defending party. A party against whom a claim, 
counterclaim, or cross-claim is asserted or a declaratory 
judgment is sought, may, at any time, move with or 
without supporting affidavits for a summary judgment in 
his favor as to all or any part thereof. 
(c) Motion and proceedings thereon. The motion shall be 
served at least 10 days before the time fixed for the 
hearing. The adverse party prior to the day of hearing 
may serve opposing affidavits. The judgment sought shall 
be rendered forthwith if the pleadings, deposition, 
answers to interrogatories, and admissions on file 
together with the affidavits, if any, show that there is 
no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of 
law. A summary judgment, interlocutory in character, may 
be rendered on the issue of liability alone although 
there is a genuine issue as to the amount of damages. 
(d) Case not fully adjudicated on motion. If on motion 
under this rule judgment is not rendered upon the whole 
case or for all the relief asked and a trial is 
necessary, the court at the hearing of the motion, by 
examining the pleading and the evidence before it and by 
interrogating counsel, shall if practicable ascertain 
what material facts exist without substantial controversy 
and what material facts are actually and in good faith 
controverted. It shall thereupon make an order 
specifying the facts that appear without substantial 
controversy, including the extent to which the amount of 
damages or other relief is not in controversy, and 
directing such further proceedings in the action as are 
just. Upon the trial of the action the facts so 
specified shall be deemed established, and the trial 
shall be conducted accordingly. 
(e) Form of affidavits; further testimony; defense 
required. Supporting and opposing affidavits shall be 
made on personal knowledge, shall set forth such facts 
as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify 
to the matters stated therein. Sworn or certified copies 
of all papers or parts thereof referred to in an 
affidavit shall be attached thereto or served therewith. 
The court may permit affidavits to be supplemented or 
opposed by depositions, answers to interrogatories, or 
further affidavits. When a motion for summary judgment 
is made and supported as provided in this rule, an 
adverse party may not rest upon the mere allegations or 
denials of his pleading, but his response, by affidavits 
or as otherwise provided in this rule, must set forth 
specific facts showing that there is a genuine issue for 
triale If he does not so respond, summary judgment, if 
appropriate, shall be entered against him. 
(f) When affidavits are unavailable. Should it appear 
from the affidavits of a party opposing the motion that 
he cannot for reasons stated present by affidavit facts 
essential to justify his opposition, the court may refuse 
the application for judgment or may order a continuance 
to permit affidavits to be obtained or depositions to be 
taken or discovery to be had or may make such other order 
as is just. 
(g) Affidavits made in bad faith. Should it appear to 
the satisfaction of the court an any time that any of 
the affidavits presented pursuant to this rule are 
presented in bad faith or solely for the purpose of 
delay, the court shall forthwith order the party 
employing them to pay to the other party the amount of 
the reasonable expenses which the filing of the 
affidavits caused him to incur, including reasonable 
attorney's fees, and any offending party or attorney may 
be adjudged guilty of contempt. 
Utah Rules of Civil Procedure, 1988 Annotated, Pages 168 
& 169. 
EXHIBIT B 
(a) The Contractor shall promptly, and before the 
conditions are disturbed, give a written notice to the 
Contracting Officer of (1) subsurface or latent physical 
conditions at the site which differ materially from those 
indicated in this contract, or (2) unknown physical 
conditions at the site, of an unusual nature, which 
differ materially from those ordinarily encountered and 
generally recognized as inhering in work of the character 
provided for in the contract. 
(b) The Contracting Officer shall investigate the 
site conditions promptly after receiving the notice. If 
the conditions do materially so differ and cause an 
increase or decrease in the contractor's cost of, or the 
time required for, performing any part of the work under 
this contract, whether or not changed as a result of the 
conditions, an equitable adjustment shall be made under 
this clause and the contract modified in writing 
accordingly. 
(c) No request by the contractor for an equitable 
adjustment to the contract under this clause shall be 
allowed unless the Contractor has given the written 
notice required; provided, that the time prescribed in 
(a) above for giving written notice may be extended by 
the Contracting Officer. 
(d) No request by the Contractor for an equitable 
adjustment to the contract for differing site conditions 
shall be allowed if made after final payment under this 
contract. 
EXHIBIT C 
SECTION 02010 
SUBSURFACE INVESTIGATIONS 
PART 1 • GENERAL 
1.01 DESCRIPTION 
A. Soil borings of a jeprpspntaHvP area near the building site 
have been taken by Chen & Associates, Salt Lake City, UT. 
B. A copy of the boring logs Is Included. 
C. The soils report was obtained only for the Engineers use in 
the design and is not a part of the Contract Documents. The 
log of borings 1s provided for Contractors1 information but is 
not a warrant of subsurface conditions. 
Io02 QUALITY ASSURANCE 
A Soil Engineer may be obtained by Morton Thiokol to observe 
performance of work in connection with excavating, filling, and 
grading. Readjust all work performed that does not meet technical 
or design requirements but make no deviations from the Contract 
Documents without specific and written approval of the Engineer. 
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EXHIBIT E 
1 | THURSDAY; MARCH 9 , 1989; 3:58 P.M. 
2 
3 I ROBERT FREDRICK WEYHER, JR. , 
4 having been f i r s t duly sworn, was examined 
5 I and t e s t i f i e d as f o l l o w s : 
6 
7 I ( E x h i b i t No. 1 marked) 
8 
EXAMINATION 
10 I BY MR. LARSEN: 
11 Q. Would you s t a t e your name for the r e c o r d , 
1 2 ] pi e a s e . 
13 I A. Sure ly . I t ' s Robert Fredrick Weyher, Jr . 
14 Q. Would you g i v e us both your b u s i n e s s and 
15 1 your home address , p l e a s e . 
16 I A. My b u s i n e s s a d d r e s s i s 165 South Main 
17 S t r e e t , S a l t Lake C i t y . My home address i s 2201 
18 I Walker Lane in S a l t Lake. 
19 1 Q. We want t o show you w h a t ' s been marked a s 
20 E x h i b i t 1 . Ha/e you p r e v i o u s l y seen t h a t document? 
21 A. Yes. 
22 I Q. Is i t pursuant t o t h i s document t h a t you 
23 a r e a p p e a r i n g h e r e today? 
2H A. Yes. 
«•«»«--••-*, • h a t i m p h a * c h a n c e d a n d w e 
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Examination by Mr. Larsen 
a p p r e c i a t e your accommodating our s c h e d u l e t o change 
the t i n e . 
MR. PRATT: Probably here a t ny d i r e c t i o n 
a l so. 
Q. We're happy for t h a t t o o . Did Weyher 
Brothers prepare a bid on Morton T h i o k o l ' s p r o j e c t 
M-193? 
A. Tea, we d i d . 
Q. And in c o n j u n c t i o n with t h a t p r o j e c t , did 
Weyher B r o t h e r s r e c e i v e a bid from F r o n t i e r 
Founda t i ons? 
A. Tea, we d i d . 
Q. Had t h e r e been o c c a s i o n s where Weyher 
Brothers has e n t e r e d i n t o a g r e e m e n t s w i t h F r o n t i e r 
Founda t i ons? 
A. Te s . 
( E x h i b i t No. 2 marked) 
Q. I ' l l show you w h a t ' s been marked as Exhibi t ] 
2 . Do you r e c o g n i z e t h s t document? And I s t h i s a 
copy of a s u b c o n t r a c t between Weyher B r o t h e r s and 
F r o n t i e r Foundat ions? 
A. Te s . 
0 . And had you been t h e s u c c e s s f u l bidder on 
p r o j e c t M-193 would i t have been t h e s u b c o n t r a c t i n 
t h i s form that you would have a n t i c i p a t e d e n t e r i n g 
1 * 
E l i m i n a t i o n by Mr. Ne l son 
1 A. To the b e s t of ny knowledge. 
2 1 Q. Did you say C h a r l e s G r i f f i n ? 
3 A. Tes. 
4 Q. Does he s t i l l work for your company? 
5 A. Tes. 
6 Q. Here you p e r s o n a l l y Involved i n p r e p a r i n g 
7 t h e bid for t h i s p r o j e c t ? 
8 A. I oversaw a l l of the f a c e t s of the bid 
9 pr e p a r a t i on. 
10 I Q. As I understand i t c o r r e c t l y , does your 
11 company do sheet p i l e work? 
12 A. Tes, we do. 
13 I Q. Did you a n t i c i p a t e doing your own s h e e t 
111 p i l i n g work on t h i s p a r t i c u l a r p r o j e c t ? 
15 A. Tes. 
16 Q. Do you r e c a l l having reviewed t h e s o i l s 
17 Informat ion contained i n t h e bid documents? 
18 A. Not s p e c i f i c a l l y . I t would be someth ing 
19 J t h a t I would do under g e n e r a l p r a c t i c e and p r e p a r i n g 
20 t h e b i d , but I cannot r e c a l l doing i t s p e c i f i c a l l y o 
21 t h l s pr oposa l . 
22 Q. As a matter of normal p r a c t i c e for your 
23 company, would your bid be based upon the s o i l s 
21 Informat ion contained In t h e bid documents? 
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E i a n s i n a t i o n by Mr. Nelson 
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Q. So i f you have s o i l s l n f o r n s t l o n I n t h e b id 
d o c u m e n t s , would you do your own s o i l i n v e s t i g a t i o n 
work? 
A. No. 
Q. Did you do any s i t e i n v e s t i g a t i o n work fo r 
b i d d i n g p u r p o s e s on t h i s p r o j e c t ? 
A. No. 
Q. So t h e n you r e l i e d e n t i r e l y on t h e 
I n f o r m a t i o n p r o v i d e d t o you i n t h e b id documen t s? 
A. Tes . 
Q. I presume you w o u l d n ' t c o n s i d e r i t t o be 
p r o p r i e t a r y t o t e l l us what t h e amount of your b id was] 
or t h e amount t h a t you had i n you r b id f o r t h e s h e e t 
p i l e work on t h i s p r o j e c t . I d o n ' t want a breakdown, 
I j u s t want a number. 
A. I d o n ' t have t h a t i n f o r m a t i o n h e r e wi th me 
t o d a y . 
Q. Would you have any o b j e c t i o n t o f u r n i s h i n g 
th a t t o us? 
A. If i t ' s a v a i l a b l e . 
Q. Would you have i n your b id documents an 
a n a l y s i s or a l i s t of a s s u m p t i o n s t o come up wi th your 
p r i c e t h a t you used in p u t t i n g your b id t o g e t h e r ? And 
I 'm r e f e r r i n g s p e c i f i c a l l y to t h e s h e e t p i l e work. 
Examination by Mr. Nelson 
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THE WITNESS: Tee . The a s s u m p t i o n s tnd 
c o n d i t i o n s would be something t h a t we would normally 
put on the e s t i m a t e s h e e t s t h e m s e l v e s and t h e d e t a i l e d 
t a k e - o f f and p r i c i n g . We do not keep t h a t type of 
informat ion l o n g e r than a year i f we are t h e 
u n s u c c e s s f u l bidder of a p r o j e c t , however. So we 
would not have t h a t In format ion or d e t a i l at t h i s 
point in t ime . 
Q. Is t h e r e a n y t h i n g in your f i l e , to your 
knowledge, where you made a record or made any 
I n d i c a t i o n of the type of subsurface c o n d i t i o n s you 
a n t i c i p a t e d e n c o u n t e r i n g on t h i s p r o j e c t ? 
A. No, based on my prev ious answer we do not 
have the f u l l e s t i m a t e i n f o r m a t i o n . 
Q. You have personal e x p e r t i s e In t h e area of 
sh eet p i l i n g ? 
A. I have s u p e r v i s e d i t s i n s u l a t i o n and I have] 
p r e p a r e d numerous s h e e t p i l i n g e s t i m a t e s . 
Q. Would you c o n s i d e r a h y p o t h e t i c a l for me, 
i f you would. If you were c o n s i d e r i n g p r e p a r i n g a bid 
for a p r o j e c t and , l e t ' s say in the g e o g r a p h i c a l 
l o c a t i o n of t h e Morton T h i o k o l s i t e t h a t we a r e 
i n v o l v e d with in t h i s c a s e , y o u ' r e p r e p a r i n g a bid for 
s h e e t p i l i n g of t h e n a t u r e t h a t we have i n v o l v e d in 
t h i s p r o j e c t , if on t h e one hand you a r e p r e p a r i n g a 
E x a m i n a t i o n by Mr. Bel son 
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1 b i d t o be f o r t h e s h e e t p i l i n g t o be i n s t a l l e d i n c l a y 
2 m a t e r i a l and on t h e o t h e r hand y o u ' r e p r e p a r i n g a b id 
3 I t o I n s t a l l s h e e t p i l i n g i n m a t e r i a l t h a t c o n t a i n e d 
4 d e n s e g r a v e l and c o b b l e , a r e your p r i c e s g o i n g t o 
5 d i f f e r s u b s t a n t i a l l y ? 
6 MR. PATTEN: I f m g o i n g t o o b j e c t t o t h a t on 
7 t h e grounds t h a t t h e h y p o t h e t i c a l h a s no r e l a t i o n t o 
8 t h e f a c t s i n t h i s c a s e . 
9 MR. NELSON: W e l l , they do a c c o r d i n g t o our 
10 ver s i on of t h e f a c t s . 
11 Q. Could you answer t h a t q u e s t i o n f o r u s ? 
12 ( D i s c u s s i o n h e l d o f f t h e r e c o r d b e t w e e n t h e w i t n e s s 
13 and Mr. P r a t t ) j 
14 Q. I want you t o u n d e r s t a n d f i r s t , Mr. Weyher, 
15 I f o not t r y i n g t o put you on t h e s p o t h e r e , I t h i n k 
16 you h a v e knowledge t h a t can be h e l p f u l t o us i n t r y i n g 
17 t o r e s o l v e t h i s d i s p u t e . I was m e r e l y i n q u i r i n g cf 
18 t h e w i t n e s s a s t o w h e t h e r or not h i s a n s w e r w o u l d 
19 i n v o l v e any p r o p r i e t a r y t y p e of b i d d i n g w h i c h we f e e l 
20 i s c o n f i d e n t i a l p r o c e d u r e s , and a p p a r e n t l y i t i s n o t . 
21 So i f he can answer the q u e s t i o n . 
22 A. I t has be en my e x p e r i e n c e t h a t i t i s very 
23 d i f f i c u l t to dr ive sheet p i l i n g through dense grave ly 
2*4 m a t e r i a l s and p a r t i c u l a r l y l a r g e c o b b l e s . I t i s q ui t e 
25 easy to d r i v e s h e e t p i l i n g i n t o most c l a y s . 
E i t s l n t t l o n by Mr. P a t t e n 
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EXAMINATION 
BY MR. PATTEN: 
Q. Mr. Veyher, has your company done work a t 
Morton T h l o k o l ' a Wasatch f a c i l i t y ? 
A. Tes . 
Q. 
C i t y ? 
A. 
One t h a t ' s some 35 m i l e s west of Brigham 
Tes. 
Q. How HI any j o b s ? 
A. Weyher B r o t h e r s Company has j u s t performed 
one j ob. 
Q. Have you had any o ther e x p e r i e n c e w i t h any 
o ther company with t h a t f a c i l i t y ? 
A. Tes. 
Q. How many other j o b s ? 
A. Three or f o u r . 
Q. Did any of those Jobs i n v o l v e s o i l s work as 
e x c a v a t i o n , p i l e d r i v i n g , c a i s s o n d r i l l i n g , any work 
i n v o l v i n g s o i l s ? 
A. Tes. 
Q. Did you c o n s i d e r your p r i o r e x p e r i e n c e up 
t h e r e r e l e v a n t i n f o r m a t i o n t o c o n s i d e r in p r e p a r i n g 
t h e p i l e d r i v i n g p o r t i o n of your b id? 
A. We t r i e d t o use our e x p e r i e n c e in p r e p a r i n g 
20 
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•11 b i d s . But when we a r e d e a l i n g w i t h u n d e r g r o u n d 
c o n d i t i o n s , i t h a s been our e x p e r i e n c e t h a t t hey can 
change wide ly and even i n t h e same p l a n t l o c a t i o n . So] 
we would r e l y on p a s t e x p e r i e n c e but a l s o on t h e 
r e l e v a n t I n f o r m a t i o n i n t h e bid d o c u m e n t s . 
Q. Now I t h i n k you s a i d t h a t you h a v e 
d i s c o v e r e d i n t h e c o u r s e of your work t h a t s o i l s 
c o n d i t i o n s , s u b s u r f a c e c o n d i t i o n s can change r a t h e r 
d r a m a t i c a l l y , I t a k e i t , from one end of t h e b u i l d i n g 
t o a n o t h e r end of t h e b u i l d i n g ; I s t h a t c o r r e c t ? 
A. That can h a p p e n , y e s . 
Q. And I s u p p o s e you c o u l d g e t t h e same s o r t 
of d r a m a t i c change i n c o n d i t i o n s over a d i s t a n c e of 
1,100 f e e t or so? 
A. Excuse me? 
Q. I suppose you c o u l d g e t t h e same s o r t of 
d r a s t i c v a r i a t i o n over a d i s t a n c e of about 1,100 f e e t , 
cou ldn * t you? 
A. I t ' s p o s s i b l e . 
Q. Do you know w h e r e t h e s o i l b o r i n g s w e r e 
l o c a t e d t h a t were f u r n i s h e d t o b i d d e r s , t h a t i s where 
t h e s o i l b o r i n g s were l o c a t e d w i t h r e a p e o t t o t h e s i t e ] 
of t h e work? 
A. No, I do n o t . 
Q. You do no t r e c a l l t h a t ? 
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E i a a l n a t l o n by Mr. F a t t e n 
1 then I t h i n k we 're w i t h i n t h e c o n f i n e s of t h i s 
2 J s u b p o e n a . But I f w e ' r e g o i n g t o s t a r t t a l k i n g a b o u t 
3 J t h e e x p e r t i s e of t h i s w i t n e s s i n t e r n s of d e n s i t y and 
4 t h o s e k ind of c o n c e p t s , I d o n ' t know t h a t t h e r e ' s any 
5 I f o u n d a t i o n for t h a t . 
6 I MR. PATTEN: Mr. P r a t t , t h e only r e a s o n I 
7 I ask I s Mr. Nelson d i d e l i c i t t e s t i m o n y , e x p e r t 
8 t e s t i m o n y about t h e r e l a t i v e d i f f i c u l t y of d r i v i n g 
9 s h e e t p i l i n g in one m a t e r i a l v e r s u s a n o t h e r m a t e r i a l , 
10 t h a t I s In c lay v e r s u s c o b b l e , dense c o b b l e . And I 
11 h a v e n ' t e l i c i t e d t h a t t e s t i m o n y . I would l i k e t o 
12 e x p l o r e i t a l i t t l e b i t . I d o n ' t want t o spend a l o t 
13 I of t i m e on t h i s . 
11 MR. PRATT: I f i t ' s w i t h i n t h e f r ame of 
15 work of h i s e x p e r i e n c e and p i l e d r i v i n g , I t h i n k 
16 t h a t ' s a p p r o p r i a t e . 
17 MR. PATTEN: But a l l I 'm a s k i n g i s from h i : 
18 e x p e r i e n c e . 
19[ MR. PRATT: As a c o n t r a c t o r and n o t an 
20 e x p e r t 1n any way. 
21 MR. PATTEN: I ' m J u s t a s k i n g fo r h i s 
22 e x p e r i e n c e as a c o n t r a c t o r . 
23 Q. Do you h a v e t h e q u e s t i o n in mind, Mr. 
24 Wey h e r ? 
25 A. Yes. All of t h o s e a r e r e l e v a n t f a c t o r s in 
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the d r i v i n g of s h e e t p i l i n g . However , i t ' s v i r t u a l l y 
i o p o s s i b l e t o d r i v e t h r o u g h s h e e t p i l i n g i n t o c o b b l e s 
MR. PATTEN: I have no f u r t h e r q u e s t i o n s . 
RE-EXAMINATION 
BY MR. LARSEN : 
Q. Mr. Weyher, what i s your p o s i t i o n w i t h t h e 
company Weyher B r o t h e r s C o n s t r u c t i o n ? 
A. I am t h e p r e s i d e n t . 
Q. And how oany y e a r s of e x p e r i e n c e do you 
have i n c o n s t r u c t i o n ? 
A. A p p r o x i m a t e l y 1 5 . 
Q. I would l i k e t o show you a document which 
was marked a s E x h i b i t 3 t o t h e d e p o s i t i o n of J a n 
H a a r b r i n k and a s k i f you r e c o g n i z e t h i s a s t h e r e q u e s t 
for q u o t a t i o n i s s u e d by Morton T h i o k o l fo r p r o j e c t 
M-193? 
MR. PRATT: While h e ' s l o o k i n g , whose 
d e p o s i t i o n i s t h i s ? 
MR. LARSEN: J a n H a a r b r l n k . He a p p e a r e d - -
MR. PRATT: H a a r b r i n k ? 
MR. LARSEN: H a a r b r i n k , H-A-A-R-B-R-I-N-K . 
He a p p e a r e d on b e h a l f of Bud B a i l e y C o n s t r u c t i o n 
Company in r e s p o n s e t o a subpoena i d e n t i c a l to t h e one 
i s s u e d t o Weyher B r o t h e r s . He s t a r t e d o f f t he s e r i e s . 
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from Morton T h i o k o l w i t h r e s p e c t t o b u i l d i n g M-193? 
A. I do n o t . 
MR. PATTEN: I have n o t h i n g f u r t h e r . 
MR. NELSON: I f you may i n d u l g e <n e a c o u p l e 
of m i n u t e s , L e e . 
RE-EXAMINATION 
BY MR. NELSON: 
Q. Mr. Veyhe r , in your e x p e r i e n c e i n p i l e 
d r i v i n g , would i t be a f a i r s t a t e m e n t t h a t i f you werej 
d r i v i n g s h e e t p i l e s and h i t g r a v e l or c o b b l e , t h a t 
i t ' s l i k e l y y o u ' r e g o i n g t o ge t some d e f o r m a t i o n or 
d e f l e c t i o n or bo th of t h e s h e e t p i l e ? 
MR. PATTEN: I ' m go ing t o o b j e c t on t h e 
g r o u n d s t h a t i t ' s compound and t h a t i t r e f e r s t o 
g r a v e l on one hand and t o c o b b l e s on t h e o t h e r hand . 
Q. L e t ' s J u s t t a k e i t f i r s t d r i v i n g i n t o dens 
g r a v e l , i s i t l i k e l y t h a t y o u ' r e go ing t o ge t some 
def o r n a t i on? 
A. I t * s p o s s i b l e . 
Q. If you g e t d e f o r m a t i o n of t h e s h e e t p i l e , 
would t h a t c r e a t e p rob l ems wi th t h e i n t e r l o c k i n g 
be tween one s h e e t p i l e and a n o t h e r ? 
A. I t c o u l d . 
Q. L e t ' s t a l k new about d r i v i n g c o b b l e . Is i tj 
l e -examina t l o n by Mr. Nelson 
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• ore l i k e l y t o e x p e r i e n c e d e f o r m a t i o n of t h e s h e e t 
p i l e In d r i v i n g c o b b l e ? 
MR. PRATT: Do you have a d e f i n i t i o n of 
c o b b l e ? 
Q. I ' n u s i n g t h e U n i f i e d S o i l C l a s s i f i c a t i o n 
System and I b e l i e v e I ' D c o r r e c t I n s a y i n g t h a t i t ' s 
t h r e e i n c h e s or l a r g e r , t h r e e i n c h e s t o t w e l v e i n c h e s 
i s c o b b l e s i z e . Some d e f i n i t i o n s use f o u r i n c h e s t o 
t w e l v e i n c h e s f o r c o b b l e s i z e . But l e t ' s a s sume i t ' s 
t h r e e i n c h e s t o t w e l v e i n c h e s i n s i z e , t h a t ' s c o b b l e . 
I f y o u ' r e d r i v i n g I n t h a t k ind of m a t e r i a l , or 
m a t e r i a l t h a t c o n t a i n s a s i g n i f i c a n t amount of 
c o b b l e - -
A . 
Q . 
g r av e l ? 
A. 
I t ' s m o r e 1 i k e l y . 
More l i k e l y t o h a v e d e f o r m a t i o n t h a n d e n s e 
Y e s . 
Q. So y o u w o u l d be m o r e l i k e l y t h e n t o 
e n c o u n t e r p r o b l e m s w i t h t h e i n t e r l o c k i n g t o o ; i s t h a t 
t r u e ? 
A. I t w o u l d be m o r e p r o b a b l e . 
MR. NELSON: T h a t ' s a l l I h a v e . 
FURTHER EXAMINATION 
BY MR. LAPSEN : 
EXHIBIT F 
J. David HaUon J3§5 
Hobart D. Dahla 481* 
MADDOX, KELSON ft SNUFFER 
Attorney for Plaintiff 
488 East 6400 South, Suits 120 
Salt Laka City, Utah 84107 
Talephona: (801) 263-2600 
IN THE FIRST JUDICIAL DISTRICT COURT 
IN AND FOR BOX ELDER COUNTY, STATE OF UTAH 
FRONTIER FOUNDATIONS, INC. a 
foreign corporation, 
Plaintiff, 
vs. 
LAYTON CONSTRUCTION CO., INC., a 
Utah corporation, ALAN S. LAYTON, 
DAVID S. LAYTON, MORTON-THIOKOL 
CORPORATION, a foreign corporation, 
THIOKOL CHEMICAL CORPORATION, a 
foreign corporation, RELIANCE 
INSURANCE COMPANY, and JOHN DOES 
I - IX, and JODY WOOD, 
Defendants. 
STATE OF UTAH ) 
: ss. 
COUNTY OF SALT LAKE ) 
COMES NOW James E. Nordquist, affiant herein, who having been 
<jh:»ly sworn upon his oath deposes and says: 
1. I am a United States citizen over the age of twenty-one (21) 
years and a resident of the State of Utah. 
2. I an a registered professional engineer in the states of 
Utah, Colorado, and Nevada. 
3. I received a bachelor's degree in Civil Engineering from The 
University of Utah in 1977 and a master's degree from the KASS-
1 
AFFIDAVIT OF JAMES E. 
NORDQUIST 
Civil No. 20506 
achusotts Inptituto of Technology in Civ i l Engineering in 1§7». 
4. A resume of »y education and experience i s attached as 
Exhibit "1-1". 
5. I have been employed at Chen-Northern, formerly Chen 
Associates , Salt Lake City o f f i c e , in the pos i t i on of Project Engineer 
s ince 1979. 
6. At the request of Morton Thiokol, Chen and Associates 
completed subsurface d r i l l i n g and s o i l analys is for a cast ing building 
and p i t s located approximately 1500 f e e t ^ S f Building M-193. These 
logs were included in the Specif icat ions for Building M-193. 
7 . At the request of Frontier Foundations, Chen Northern 
observed the d r i l l i n g of an 18 inch diameter auger hole at the Bldg M-
193 construction s i t e , on the 26th day of September, 1986, at which 
time construction was underway at the M-193 Building s i t e . 
8 . My work r e s p o n s i b i l i t i e s at Chen-Northern routinely include 
analyzing subsurface t e s t i n g data and preparing geotechnical reports 
and routinely include recommendations for preparation of plans and 
spec i f i ca t ions for the ins ta l la t ion of subsurface foundation, 
s tructures; including d r i l l e d cassions, p i l e s and sheet p i l e s . 
9. I have reviewed the speci f icat ions for the M-193 Morton-
Thiokol project, and I have further reviewed the plan sheets shewing 
the specif ied i n s t a l l a t i o n of the sheet p i l e s . 
10. i t i s my opinion that the only responsible and reasonably 
pract i ca l approach that could have been taken by a prospective sheet 
p i l e driving contractor would be to assume that the materials 
encountered would be as represented in the s o i l borings which were 
included in the specifications• It is slse ay opinion that ths design 
engineer obviously assumed the conditions would bs essentially the 
same es that depicted in the soil borings since he used the same 
design as for the nearby building M-191. 
11a Considering the large number of projects which a typical 
foundation contractor must bid, it is generally not practical, either 
from a time stand-point, equipment availability stand-point, or cost 
stand-point for a contractor to perform its own subsurface 
investigation prior to bidding. As standard practice in the industry, 
contractors will rely on the information that is presented. 
12. It is my opinion that it would be inappropriate and 
inadvisable for a design engineer to design and specify sheet piles 
for an installation such as M-193, if he had anticipated that a dense 
gravel or cobble, particularly in a matrix of stiff clay in layers of 
a foot or more thickness, would be encountered. 
13. Installation of steel sheet piles in clay, even stiff clay, 
is ordinarily a rather routine operation, whereas the installation of 
sheet piles in materials containing any significant amount of dense 
gravel or cobble would ordinarily be very difficult. If layers of 
dense gravel or cobble, particulary in a stiff clay matrix, were 
encountered in layers of one and one-half feet or more in thickness, 
the Installation of the sheet piles would ordinarily be extremely 
difficult if not impossible. 
14. I have reviewed photographs which I understand to have been 
produced by Morton-Thiokol of the sheet piles during and after 
installation and during excavation of the material adjacent to the 
3 
•hsst pile.. It is ay opinion that the subsurface conditions en-
countered by Frontier Foundation* in driving the sheet piles differed 
substantially fro. that represented by the soil bore hole information 
contained in the specifications provided by Morton-Thiokol for the 
project. It is «y opinion that Frontier Foundations encountered 
considerable *ore difficulty in installing the sheet piles under the 
conditions actually experienced than they would have had the cond-
itions been as represented by the soil borings included in the 
specifications. 
Further affiant saieth not. 
DATED this 25th day of April, 1989. 
J«raes E. Nordqui^t (/ " 
SUBSCRIBED, SWORN TO, AND ACKNOWLEDGED before me by James E 
Nordquist this 25th day of April, 1989. Y E' 
iitfrnsufc.. Salt *•«* county- .h* 
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JAKES E. NORDQUIST 
Geotechnical Engineer 
RESUME 
EDUCATION 
B.S., Civil Engineering, University of Utah, 1977 
M.S., Civil Engineering, Massachusetts Institute of Technology, 
1979 
REGISTRATION 
Professional Engineer, Utah, Colorado, Oklahoma, Nevada 
EXPERIENCE 
v- iift^^H^t is a Senior Project Engineer in Salt Lake City, Utah 
responsibleSVr engineering, supervision of field investigations 
InflaSoratory testing. He has practiced V * ^ * * ^ ™ * ™ * 
with Chen-Northern, Inc. for more than 10 years. He has been 
P ^ e c - Enaineer on a variety of projects. His experience spans 
till lfflfgati?n.# analyses 'and recommendations through 
construction consultation and quality control management. 
His experience has included geotechnical engineering for numerous 
buildinas Mr. Nordquist was the project engineer for the 
invest?laiions conducted for Triad Center, which included Block 79 
and slightly"over two blocks of other Triad development to the 
north and northeast. Mr. Nordquist has conducted the analysis and 
oreDared the report for a 40-story highrise, with high column 
leads which was to be located directly north of the northwest 
corner of^Block 79^ He was also involved during pile driving for 
a proposed walkway extending across 300 West Street from the 
Broadcast house. 
Mr. Nordquist has also managed geotechnical investigations for the 
construction of numerous pith's Grocery Superstores throughout 
Utah Other project experience includes the Ogden City Center, 
Oo'en Utah* East Bay Office Buildings, Frovo, Utah; Novell 
S A S ™ * - * * ™ Buildina, Provo, Utah; Salt Lake City Downtown 
MghSses up to 35 Tories; and the University Park Hotel, Salt 
Lake City, Utah. 
Mr Nordouist has also performed seismic risk analysis for existing 
ParthfiUdanis, proposed eaithfill dams, large land masses and 
developed site rLpSnses for high rise buildings. He has been 
Fn er for foundation investigation and evaluation of 
thrit l^tthtiU dams in Utah. The Washakie Dam is founded on the 
deep compressible La'xe Bonneville sediments. 
EXHIBIT G 
MORTON THIOKOL INC PACK aw-*"" »* ^  | 
9 September 1986 
K303-FY87-25080-JV 
Layton Construction Company 
2987 South 300 West 
Salt Lake City, UT 84115 
Attn: Roger Winslow, Project Manager 
Reference: Frontier Foundations letter of 2 September 1986. 
Roger, 
As you are aware, ve are in receipt of the letter written to 
your company by Julian Liu of Frontier Foundations. 
In that letter, several items are stated that Morton Thiokol 
takes exception with* 
In Mr. Liu's letter, he stated that this buyer agrees that the 
specifications are vague and should or could be disclaimed. In 
the meeting, Procurement agreed as to how the subcontractor may 
not understand the exact terminology of the specifications. 
The subcontractor is required to report to the engineer any 
discrepancy in the specifications and/or drawings. The subcon-
tractor failed to do this. Morton Thiokol cannot be responsible 
for the subcontractor's failure to comply with the written 
requirements. 
The remaining items are covered in the attached memo from Wally 
Larsen. The only other item I will make a statement concerning 
is Mr. Liu's item 7, concerning "extensive" gravels on the site. 
As you are aware this is totally unfounded. In the prior meeting 
as stated by Wally, Frontier's superintendentt Kr. McClean could 
not produce "any" gravels on the site. The fact that gravels 
suddenly appeared would tend to conclude that the site may have 
been seeded. 
This is not the first time a problem has been caused by having 
Frontier Foundations as a subcontractor. Should further problems 
be encountered, Morton Thiokol may be put in a position of not 
allowing Frontier Foundations to be considered as a subcontractor 
to the General Contractors. 
I agree totally with Mr. Larsen's opinion that Frontier Foundations 
is not due any additional compensation. In fact, they are at this 
time, causing the project to fall behind schedule. 
000133 
Fait 2 
6 September 198c 
Should you have any questions concerning this or the attached memo, 
please contact this office. 
}
 U 
SdyAJood, Senior Buyer 
'rocurement Division 
JW/sg 
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RULE 56 
UTAH RULES OF CIVIL PROCEDURE 
Rule 55 UTAH RULES OF CIVIL PROCEDURE 486 
Rule 55. Default 
(a) Default 
(1) Entry. When a party against whom a judg-
ment for affirmative relief is sought has failed to 
plead or otherwise defend as provided by these 
rules and that fact is made to appear the clerk 
shall enter his default. 
(2) Notice to party in default After the 
entry of the default of any party, as provided in 
Subdivision (a)(1) of this rule, it shall not be nec-
essary to give such party in default any notice of 
action taken or to be taken or to serve any notice 
or paper otherwise required by these rules to be 
served on a party to the action or proceeding, 
except as provided in Rule 5(a), in Rule 58A(d) or 
in the event that it is necessary for the court to 
conduct a hearing with regard to the amount of 
damages of the nondefaulting party. 
(b) Judgment Judgment by default may be en-
tered as follows: 
(1) By the clerk. When the plaintiffs claim 
against a defendant is for a sum certain or for a 
sum which can by computation be made certain, 
and the defendant has been personally served 
otherwise than by publication or by personal ser-
vice outside of this state, the clerk upon request 
of the plaintiff shall enter judgment for the 
amount due and costs against the defendant, if 
he has been defaulted for failure to appear and if 
he is not an infant or incompetent person. 
(2) By the court In all other cases the party 
entitled to a judgment by default shall apply to 
the court therefor. If, in order to enable the court 
to enter judgment or to carry it into effect, it is 
necessary to take an account or to determine the 
amount of damages or to establish the truth of 
any averment by evidence or to make an investi-
gation of any other matter, the court may con-
duct such hearings or order such references as it 
deems necessary and proper. 
(c) Setting aside default For good cause shown 
the court may set aside an entry of default and, if a 
judgment by default has been entered, may likewise 
set it aside in accordance with Rule 60(b). 
(d) Plaintiffs, counterciaimants, cross-claim-
ants. The provisions of this rule apply whether the 
party entitled to the judgment by default is a plain-
tiff, a third-party plaintiff, or a party who has pleaded 
a cross-claim or counterclaim. In all cases a judgment 
by default is subject to the limitations of Rule 54(c). 
(e) Judgment against the state or officer or 
agency thereof. No judgment by default shall be en-
tered against the state of Utah or against an officer or 
agency thereof unless the claimant establishes his 
claim or right to relief by evidence satisfactory to the 
court. 
(Amended effective Sept. 4, 1985.) 
Rule 56. Summary judgment 
(a) For claimant A party seeking to recover upon 
a claim, counterclaim or cross-claim or to obtain a 
declaratory judgment may, at any time after the expi-
ration of 20 days from the commencement of the ac-
tion or after service of a motion for summary judg-
ment by the adverse party, move with or without sup-
porting affidavits for a summary judgment in his fa-
vor upon all or any part thereof. 
(b) For defending party. A party against whom a 
claim, counterclaim, or cross-claim is asserted or a 
declaratory judgment is sought, may, at any time, 
move with or without supporting affidavits for a sum-
mary judgment in his favor as to all or any part 
thereof. 
(c) Motion and proceedings thereon. The mo-
tion shall be served at least 10 days before the time 
fixed for the hearing. The adverse party prior to the 
day of hearing may serve opposing affidavits. The 
judgment sought shall be rendered forthwith if the 
pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to 
a judgment as a matter of law. A summary judgment, 
interlocutory in character, may be rendered on the 
issue of liability alone although there is a genuine 
issue as to the amount of damages. 
(d) Case not fully adjudicated on motion. If on 
motion under this rule judgment is not rendered upon 
the whole case or for all the relief asked and a trial is 
necessary, the court at the hearing of the motion, by 
examining the pleadings and the evidence before it 
and by interrogating counsel, shall if practicable as-
certain what material facts exist without substantial 
controversy and what material facts are actually and 
in good faith controverted. It shall thereupon make 
an order specifying the facts that appear without sub-
stantial controversy, including the extent to which 
the amount of damages or other relief is not in contro-
versy, and directing such further proceedings in the 
action as are just. Upon the trial of the action the 
facts so specified shall be deemed established, and the 
trial shall be conducted accordingly. 
(e) Form of affidavits; further testimony; de-
fense required. Supporting and opposing affidavits 
shall be made on personal knowledge, shall set forth 
such facts as would be admissible in evidence, and 
shall show affirmatively that the affiant is competent 
to testify to the matters stated therein. Sworn or cer-
tified copies of all papers or parts thereof referred to 
in an affidavit shall be attached thereto or served 
therewith. The court may permit affidavits to be sup-
plemented or opposed by depositions, answers to in-
terrogatories, or further affidavits. When a motion for 
summary judgment is made and supported as pro-
vided in this rule, an adverse party may not rest upon 
the mere allegations or denials of his pleading, but 
his response, by affidavits or as otherwise provided in 
this rule, must set forth specific facts showing that 
there is a genuine issue for trial. If he does not so 
respond, summary judgment, if appropriate, shall be 
entered against him. 
(0 When affidavits are unavailable. Should it 
appear from the affidavits of a party opposing the 
motion that he cannot for reasons stated present by 
affidavit facts essential to justify his opposition, the 
court may refuse the application for judgment or may 
order a continuance to permit affidavits to be ob-
tained or depositions to be taken or discovery to be 
had or may make such other order as is just. 
(g) Affidavits made in bad faith. Should it ap-
pear to the satisfaction of the court at any time that 
any of the affidavits presented pursuant to this rule 
are presented in bad faith or solely for the purpose of 
delay, the court shall forthwith order the party em-
ploying them to pay to the other party the amount of 
the reasonable expenses which the filing of the affida-
vits caused him to incur, including reasonable attor-
ney's fees, and any offending party or attorney may 
be adjudged guilty of contempt. 
Rule 57. Declaratory judgments. 
The procedure for obtaining a declaratory judg-
ment pursuant to Chapter 33 of Title 78 IT P A ^ Q*Q 
SECOND AMENDED COMPLAINT 
J. David Nelson 2385 
BAILEY & NELSON 
Attorney for Plaintiff 
7050 Union Park Center, Suite 160 
Midvale, Utah 84047 
Telephone: (801) 561-4700 
IN THE SECOND JUDICIAL DISTRICT COURT 
IN AND FOR BOX ELDER COUNTY, STATE OF UTAH 
FRONTIER FOUNDATIONS, INC. a 
foreign corporation, 
Plaintiff, 
vs. 
LAYTON CONSTRUCTION CO., INC., a 
Utah corporation, ALAN S. LAYTON, 
DAVID S. LAYTON, MORTON-THIOKOL 
CORPORATION, a foreign corporation, 
THIOKOL CHEMICAL CORPORATION, a 
foreign corporation, RELIANCE 
INSURANCE COMPANY, and JOHN DOES 
I - IX, and JODY WOOD, 
Defendants. 
SECOND AMENDED COMPLAINT 
Civil No, 
Comes now Plaintiff who complains of Defendants and for cause of 
action alleges as follows: 
1. Plaintiff is a foreign corporation authorized to do business 
in the State of Utah with principal offices in Salt Lake County, State 
of Utah, vyho is and at all times material hereto, including the time 
the subcontract alleged below was entered into and the time each of 
the causes of action alleged herein arose, was a Utah licensed 
contractor licensed for the class of work performed on the project 
273 
described below. 
2. That Defendant Layton Construction Co., Inc., is a Utah 
corporation suspended on February 1, 1987, with principal offices in 
Salt Lake County, State of Utah, and Defendants Alan S. Layton and 
David S. Layton are residents of Salt Lake County, State of Utah, are 
directors of Layton Construction Co., Inc. and are the President and 
Vice President respectively of said suspended corporation, hereinafter 
referred to collectively with Layton Construction Co., Inc. as 
"Layton", who have continued the operation and business of Layton 
Construction Co., Inc. subsequent to suspension as assignees of the 
obligations of Layton Construction Co., Inc. and for their benefit and 
therefore are personally liable with Layton Construction Co., Inc. for 
the damages of Plaintiff alleged below. 
3. That Defendant Morton-Thiokol Corporation is a foreign 
corporation authorized to conduct business in the State of Utah with 
principal offices in Box Elder County, State of Utah. That upon 
information and belief, Defendant Thiokol Chemical Corporation is a 
foreign corporation, authorized to conduct business in the State of 
Utah with principal offices in Box Elder County, State of Utah. 
4. That Defendant Reliance Insurance Company is a foreign 
corporation authorized to conduct an insurance business in the State 
of Utah. 
5. That Defendants John Does I - IX are individuals or entities 
who have an interest in the property described below. 
2bo 
COUNT I 
6. Plaintiff realleges and incorporates by reference each of the 
allegations contained in paragraphs 1 through 5 above, 
7. That on or about the 7th day of August, 1986, Plaintiff 
entered into a subcontract agreement, with Defendants Layton, the 
General Contractors of the owners, for a project located in Box Elder 
County, State of Utah, known as the Morton-Thiokol Cast and Cure 
Building, M-193 project, hereinafter referred to as the "Project", 
whereby Plaintiff agreed to complete certain work and Defendants 
Layton agreed to pay Plaintiff certain agreed sums. The subcontract 
was amended one or more times by mutual agreement. 
8. Plaintiff has fully performed all conditions precedent and 
has performed all of its obligations under the agreement as amended 
and therefore Defendants Layton have an absolute duty to perform. 
9. Defendants Layton have breached express and implied 
provisions of the contract with Plaintiff by, among other things, 
failing to pay certain sums due under the contract including sums owed 
for original contract work and sums owed for undisclosed and changed 
conditions encountered, although they have been paid in full by the 
owner. 
10. Plaintiff has incurred damages in an amount exceeding 
$261,611.74 plus interest from no later than the 16th day of February, 
1987, at the rate of 18% per annum, costs and attorney fees due to the 
breach of the Defendants Layton as alleged heretofore. 
MEMORANDUM 
incurred additional costs in completing the work on the project 
due to the additional time required by Frontier to complete the 
sheet pile installation and caisson drilling work on the project, 
for which Layton claims it is entitled to additional compensation 
from Morton-Thiokol. 
9. Section 02010, entitled "SUBSURFACE INVESTIGATIONS", (a 
copy is attached as Exhibit "B") of the "Specification for 
Construction of the M-193 Trident II (D-5) Casting Complex, 
Facilities Engineering Specification No. 137-86, March, 1986" 
states in Part 1-General, Subsection 1.01 Description, Paragraph 
A, "Soil borings of a representative area near the building site 
have been taken by Chen and Associates, Salt Lake City, Utah" 
(Emphasis added). Paragraph B further states that "a copy of the 
boring logs is included." Paragraph C further states that "the 
soils report was obtained only for the engineers use in the 
design, it is not a part of the contract documents. The log of 
borings is provided for contractors information. The logs of 
exploratory test holes referred to in Section 02 010 is included 
in the specifications as page 02010/3 (a copy is attached as 
Exhibit "C"). 
10. The logs of the two exploratory test holes provided 
show that for test hole number 1, approximately the top one foot 
was topsoil material, from there material down to a depth of 3 0 
feet consisted of clay and silt, slightly sandy to sandy, inter-
layered, stiff to very stiff, slightly moist to very moist, light 
to dark brown. From a depth of 3 0 feet to a depth of 51 feet, 
the material consisted of clay, medium stiff to very stiff, 
57 x 
slightly moist to moist, tan to grey. The test hole did not 
extend below the depth of 51 feet. Then for test hole number 2, 
the entire test hole from ground surface to a depth of 31 feet 
where the test hole was terminated, consisted of clay and silt, 
slightly sandy to sandy, interlayered, stiff to very stiff, 
slightly moist to very moist, light to dark brown. 
11. Neither of the soil borings, which were stated to be 
"of a representative area near the building site", indicate the 
presence of gravel or cobble. 
12. Frontier did encounter dense gravel (granular material 
up to three inches in diameter) and cobble (granular material 
with a diameter between three inches and twelve inches in 
diameter). 
13. Frontier did require substantially more time and 
incurred substantially more costs to complete its work on the 
Project than it had planned and budgeted. 
14. Layton required substantially more time to complete the 
Project than it had planned and budgeted because of the 
additional time required for the completion of the sheet pile 
installation work and related problems. 
15. Certain of Layton1s subcontractors, including Circle C 
excavating encountered substantial delays and increased cost due 
to the additional time required in the completion of the sheet 
pile installation work and related problems. 
16. Morton-Thiokol's own engineering staff prepared the 
plans and specifications for the project. 
ARGUMENT 
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I x a a i B r * ; t a toy Mr. Laraoa 
Q. In f a o t , wouldn't the next p i l e d r i v e i t 
out tha t iiaa I n t e r l o c k e d w i t h i n I t ? 
A. Personal ly X don' t have t h a t e x p e r i e n c e . 
My experience haa alwaya been i f y o u ' r e d r i v i n g Into 
gravel a a t e r l a l and a a a l l e r a l z e a o i l - - by gravel 
w e ' l l aay according t o the Uni f ied S o i l c l a s s i f i c a t i o n ] 
la any p a r t i c l e a i r e l e s s than t h r e e Inch . In ay 
experience l a t h a t i f you dr ive aheet p l l e a i n t o aollaj 
conta in ing p a r t i c l e s equal or l e s s than the gravel 
a l z e , we d idn' t have any problem. And I never had a 
projec t that had Inter locked p u l l e d out cr iven i n t o 
gravel or smaller p a r t i c l e s . But t h a t ' s one of the 
reasons we look - - one of the th ings t h a t we look 
i n t o , anyway, d e s p i t e ay previous e x p e r i e n c e . 
Q. Did you ever attempt t o d r i v e p i l e s with 
larger In ter locks or looser i n t e r l o c k s ? 
A. Vhat do you mean by that? 
Q. I s n ' t there a. bend in t h e shee t p i l i n g 
where they i n t e r l o c k with each other? 
A. You're t a l k i n g about the d i f f e r e n c e of the 
CZ 113 in ter lock comparing with the P* 22 i n t e r l o c k . 
Q. Or any other i n t e r l o c k . I mean, they coae 
in d i f f erent s l 2 e a , do they not , the i n t e r l o c k s ? 
A. Di f ferent companies nave d i f f e r e n t des ign. 
Q. Some of them are t i g h t e r , some of them are 
i 
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Q Going back to 1986, July or August when you bid this 
job, you did, in fact, bid this Building M-193, did you not? 
A Yes, I did. 
Q What information did you have before you 
concerning the conditions you could expect to encounter in 
doing this job? 
A Xhe boring — soil boring logs included with the 
bid documents. 
Q You say you had the soil boring logs. Are those 
the documents we discussed with Mr. McLean earlier today? 
A Yes, it was. 
Q S p e c i f i c a l l y , that part of the s p e c i f i c a t i o n s 
which i s Sect ion 02010, Subsurface I n v e s t i g a t i o n s , 
c o n s i s t i n g of Chen & Assoc ia tes 1 report of t w o h r t l < >s that _\t 
boa_rd a t a locatjjxp WA]] over a thousand f e e t away, from 
M-193; i s that - -
A Yes, i t was. 
(Whereupon, a d i s cus s ion was held off the record.) 
Q (By Mr. Patten) Did y o u r e a d t h i s S e c t i o n 02010 
before you made your bid? 
A Yes, I d id . 
Q And di(|joiij!i!)d£j^sJ^^ 
A I b e l i e v e I understand_it , although i t ' s subject 
t o personal i n t e r p r e t a t i o n . 
Q And did you read the phrase, "The log of borings 
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i s provided for contrac tors ' information but i s not a 
warrantee of subsurface condit ions"? 
A I read that . 
Q Would you agree with Mr. McLean that a s o i l 
boring taken over a thousand fee t away i s not a r e l i a b l e 
i n d i c a t i o n of what you can expect t o encounter? 
A I R e l i e v e s o . but t h a t ' s the only Information we 
had t o bid w i th , and t h a t ' s what we went w i th . 
(Whereupon, a d i s c u s s i o n was held off the record . ) 
Q (By Mr. Patten) Did you attempt t o obta in any 
r- * 
other information about the condi t ions you might encounter 
on t h i s job? 
A No, I have not . The only thing I have seen , i t 
says the so i j_ informat ion i s for the e n g i n e e r ' s des ign 
purpose. In my mind, being on both s i d e s , on the 
engineer ing s ide and the construct ing s i d e , I f e e l i f i t ' ^ 
good^ for Art_gngineer's d e s i g n , i t ' s good for the contrac t 
bid as work. 
Q Did you go out t o the s i t e before you bid the 
job? 
A I did not* I know where i t i s . I have been — 
Q You knew where i t was before you bid i t ? 
A Yes, I d id . I — 
Q Did you know that it was adjacent to a creek bed? 
A Yes, I do. 
t rt rt rx m Y> » % •* 
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0 And you knew that at the time you made the bid? 
A Yes. 
Q And I believe^ if I understand your previous 
testimony, when you have a location near old creek beds, you 
might find gravel; is that right? 
A That*s correct. 
Q And so is it fair to say that at this locatjon 
the existence of gravel lenses would not have been unusual? 
A There is a possibility, but as I told vou before 
in^my testimony that soil conditions can vary from location 
to location. We can only bid on the documents furnished to 
us. We cannot look at the^ jrock
 o n t^e hillside and assume 
that we were going to run into rocky bedrock on this site, 
and th^refnrp hid according to bedrock conditions. In that 
way, if we always assume the worst condition of the 
su^rgundij^ tions, we will never be 
competitive.^ We can only bid what Information containedjjji 
the bid document. 
MR. PATTEN: Will you read just my question back to 
me. 
(Whereupon, the record was read.) 
(Whereupon, a discussion was held off the record.) 
Q (By Mr. Patten) Mr. Liu, I'm not sure that you 
answered my question. I'd like to try it again. 
Given the location of Building M-193, was it or was 
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1 g r a v e l s and c o b b l e s . So when I answer y e s , i t i s not unusual , 
2 I i t i s in that s e n s e . 
3 To answer your current q u e s t i o n r y e s , on M-191 we 
4 have used the same s e t of s o i l boring l o g s or s o i l information 
5 contained in the same s e t of s o i l boring l o g s . We have not 
6 I encountered any g r a v e l s and we have no compl i ca t ions a t a l l in 
I f - • • — • — — • - — • -
7 1 drilling the caisson holes. 
8 I Q Did you prepare boring logs for the caissons you 
9 drilled at M-191? 
10 I A No, we did not. 
11 J Q Do you know i f your contract required you to? 
12 I A I was not aware of i t . 
13 Q Before you bid M-193, did you, in f a c t , go t o the 
14 I people who worked on M-191 and ask them what s o r t of s o i l s 
15 I they encountered i n d r i l l i n g the c a i s s o n s ? 
16 A Not b e f o r e , not d r i l l i n g the c a i s s o n s . We know 
17 I the s o i l cond i t i ons for d r i l l i n g c a i s s o n s because we did the 
18 J c a i s s o n work t h e r e . Not for the sheet p i l e d r i v i n g . 
19 J Q But you d i d n ' t kne*f what s o i l s were encountered 
20 a t M-191, did you, because — 
21 A I d i d . 
22 Q — you never asked? 
23 A I d i d . 
24 Q When did you ask? 
25 I A I communicate with my field personnel frequently. 
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1 Whenever they come in the o f f i c e , I w i l l ask them how i t ' s 
2 going, what kind of material you run i n t o , any compl icat ions 
3 at a l l . Whenever they not come into the o f f i c e , I c a l l them 
4 where they are and ask them about progress of the project or 
5 any problems encountered in the pro jec t . 
6 Q And what did Mark Gundlach t e l l you with respect 
7 J tcMthe type8 of s o i l s he was encountering at M-191? 
8 A They sa id they encountered c l a v s and i t ' 9 ^ r i l l * d 
9 l i k e a r i f l e b a r r e l . The holes stood open. They can d r i l l 
10 J holes very — very quick, no complications at a l l . As a 
11 I matter of f a c t , the est imator with Weyher Livsey t o l d me the 
12 I same th ing . 
13 Q When did the estimator from Weyher Livsey t e l l 
14 you that? 
15 A Wel l , we did two jobs for them in Thiokol during 
16 the same per iod . One job on the higher l o c a t i o n we run into 
17 J boulders which we have to use jackhammers t o break i t up and 
18 get i t out , and on t h i s M-191 job, we j u s t run i n t o c l a y . 
19 No problem at a l l . So i t f s kind of leave the impression to 
20 that person why t h e r e ' s such dras t i ca l d i f f e r e n c e between 
21 I the two s i t e s . 
22 Q H^^dgL^ftcui- comput£_aJ>id l ikj^jjje one that you 
23 made for t h i s jofr? 
24 J A Okay. We .liay:e^to-Gtii%^the_soil condi t ions 
25 contained in Ui&JboriDg JLQgs__pr_Inthe s o i l JJ^pojrt^and 
" M » i / i / ^ n T r-w* 
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according to the soil conditions, we decide what our 
production rate is going to be. If itfs pile driving job, 
^ — J , _ _ . — — — — 
according to the s o i l c o n d i t i o n s , according t o the 
penetrat ion depth of p i l e s , we then e s t i m a t e w e can dr ive a 
c e r t a i n number of sheet p i l e s l i k e ten or f i f t e e n and then 
f i g u r e out how many days I t required t o complete a j o b . 
Sometimes I — m n s t o f the t in^s I *nt more 
conservat ive comparing our f i e l d personnel because they know in 
t h e i r mind, you know, they can do how many p i l e s a day. From 
e s t i m a t o r ' s point of view, I fcaye to^crtnsi-dte^-t^fr^acce^si^Mlify 
°f the s i t e , p o s s i b l e breakdown, weather delay and so f o r t h . 
So l i k e on t h i s job , on dr iv ing the sheet p i l e s , Peter McLean 
sa id he f iguredj ie_c£uld do i t in ten days. I e s t imated 
seventeen days . 
Q Why did you decide to add seven days t o 
Mr. McLean's — 
A I d i d n ' t add to h i s days . 
Q How did you a r r i v e at seventeen as opposed t o 
McClean's ten? 
A As I said to you e a r l i e r , that I ju^st placedjmy own 
prcducXlQJL.^a^S based on the penetrat ion of p i l i n g s required 
based on the s o i l cond i t ions indicated in the s o i l report or 
the boring l o g s , and then I have t o f igure out some breakdown 
t ime, addi t ional tirr.es for a c c e s s i b i l i t y and so f o r t h . 
The sev£nl££n _£ay^ i s -4etivacl^njaepe^entl^y^by 
rT\ U i M t ' ^ t? r> T 1 U r\ »T» r> * »- r* r* -r» i T>-TI 
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myself. As a n a t t e r of f a c t , Peter McLean i s never involved 
a biddir\g procedure. You asked him e a r l i e r how many dayvs he 
thought he could complete a job* That's the answer he gave 
< — - — — — —— ~ 
you, and t h e r e ' s no r e l a t i o n between the two. 
Q Did you say , Mr. Liu, that when vou est imated 
t h i s job , you computed your production based s o l e l y upon t-h* 
Chen & A s s o c i a t e s l o g s of the s i t e over a thousand f e e t 
away? 
A Yes. 
Q And you did that even though^yoa know th.it J±_was 
not r e l i a b l e for your s i t e ? 
A I'm not saying i t ^ s not r e l i a b l e . I have never 
sa id i t ' s not r e l i a b l e . 
Q You did that even though you knew that i t would 
r . • . — — •• » 
not be unusual t o encounter gravels a t t h i s s i t e — 
A We can only bid — 
Q — i s that correct? 
A We can only jnJL^JOL^what^  
t o us» We cajn't specu la te w h a t j ^ t h e s o i l c o n d i t i o n s 
a c tua^Jj^JLcu t l igre. 
Q And^the f a c t i s ^ t h a t e^^n^UKM^ that 
thej:g_was^4i--chance~youL?4^ruj? in to jjraygl* you chose t o 
ignore tha^ch_aJ2£e^h^n you made your b id; i s that correc t? 
A Again — 
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1 A Again, I would say we can only bid on whatever 
2 information furnished to us . 
3 Q And you ignored the information s tored in your 
4 head from your many years of study and exper ience; i s t h a t 
5 c o r r e c t ? 
6 A No, t h a t ' s not correct* I mean, t h e r e ' s — 
7 Q You ignored your knowledge that you could w e l l 
I • " " '• "" • i 
8 encounter grave ls on t h i s s i t e t i s that r ight? 
I * — —• 
9 A I also — I also ignored the fact that there may 
I ^ ^ — . - • • — •"• 
10 be bedrock at that site* You see the bedrock outcrop all 
J w ~ — . .—. • -
11 I over the s i t e * I a l s o chose t o ignore t h a t . 
12 J (Whereupon, a d i s c u s s i o n was held off the record . ) 
13 Q (By Mr. Patten) Now, Mr. Liu , i s i t your c la im 
14 I in t h i s lawsuit that Morton-Thiokol or Layton represented t o 
15 you that the s o i l s at M-193 would be i d e n t i c a l t o the s o i l s 
16 J in thejborings t.ak&n_over a thousand f e e t away? 
17 I A We bid our job according t o the information, the 
18 s p i l boring logSi_M-191. There's no further information 
19 furjijshed-JLo us; thereforex_Jrfe based our claim'on t h a t . 
2 0 I Also^Jjvjt engineer has Jaased h i s des ign on that ; o t h e r w i s e , 
21 h£^j^!2lda!JbJi^^ scheme. 
22 Q Now I want you to answer my ques t ion , and ray 
23 ques t ion i s do you claim that Morton-Thiokol or Layton 
I *. — ~ — _ _—, — •*" ~~ ~~~ ' 
24 represented to you that the s o i l bojcjjvjsot a l^cat i^n over 
25 a thousand feet away would be i d e n t i c a l to K-193? 
'2 8 
2 Q Thank you. 
3 A I t / s not — they d idn ' t say i d e n t i c a l . They j u s t 
4 say , You bid — here ' s the information for you t o bid w i t h , 
5 and t h a t ' s what the information we bid on. 
6 (Whereupon, a d i s c u s s i o n was held off the r e c o r d . ) 
7 Q (By Mr. Patten) I j u s t want to go over some of 
8 these documents, i f I can, with you. 
9 MR. PATTEN: By the way, Mr. Nelson, sometime ago I 
10 asked you t o produce for me the reverse s ide of F r o n t i e r ' s 
11 I proposal l e t t e r , and I*ve never seen t h a t . 
12 J And I a l so asked you, Mr. Elton, for t h a t . I 'd l i k e 
13 t o know what that reverse s ide i s l i k e . Do you have a v e r s i o n 
14 of that with you here? 
15 THE WITNESS: No, unfortunate ly . 
16 MR. NELSON: I ' l l get that for you. 
17 MR. PATTEN: Could you bring that tomorrow? 
18 MR. LARSEN: The back of the page i s what y o u ' r e 
19 looking for? 
20 THE WITNESS: Our general cond i t ion . 
21 Q (By Mr. Patten) I w i l l j u s t show you quick ly 
22 Exhibit 3 t o your d e p o s i t i o n . 
23 MR. LARSEN: Can we see i t , p l ease . 
24 (Whereupon, a d i s c u s s i o n was held off the record . ) 
25 Q (By Mr. Fatten) On Exhibit 3, i s that something 
»2 
previous Thiokol projects we worked under Layton Construction.1 
What were you referring to there? 
K I was referring to another project which we have 
in s ta l l ed — I can't remember hov many — I think i t f s at 
l eas t f i f t y or s ix ty 3-foot diameter bel led — 3-foot 
diameter shaft with bel led caissons. On that project i t i s 
very c l ear ly marked on Layton Construction's subcontract 
that we1re bidding th i s job according to the s o i l report 
prepared by Daames 4 Moore for th i s project . And Daames & 
Moore has d r i l l e d over twenty — again, I don't know the 
exact number — t e s t boring holes . I bel ieve there's only 
one t e s t boring holes encountered cobbles. 
When we did the actual caisson d r i l l i n g , we have — 
we had at l e a s t 90 percent of the holes that we dr i l l ed 
encountering cobbles and sometimes boulders, and again, that 
const i tute — constituted a change of subsurface conditions 
from the documents that we bid on. Therefore, we request a 
claim for additional c o s t . 
In the beginning Layton Construction wouldn't work 
with us on that claim, and that f s where our problem r i se with 
them* 
(Whereupon, a discussion was held off the record.) 
0 (By Mr. Patten) Let me ask you to look at 
Exhibit 13, p lease . 
h (Witness complied.) 
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1 0 When did you see i t , when you were up there with 
2 I Chen 4 Associates — 
3 A That's correct. 
4 Q And how deep was the excavation? 
5 1 A I be l ieve i t ' s around 17, 18 f e e t . __ 
€ I Q Morton-Thiokol has photographs which show gaps 
7 I between the sheet pi l ing as you progress down and toward the 
8 bottom of the p i t . Have you ever seen any of those 
9 photographs? 
10 I A I have. 
11 I Q And you don't doubt that those gaps, in fac t , 
12 I occurred, do you? 
13 A No, I do not. 
14 I Q Do you have any opinion as to why those gaps 
15 between the sheet piling occurred? 
16 A Yes, I do. 
17 Q What i s your opinion? 
18 I A The opinion i s when the sheet p i l ing was driven 
19 J down to the top of the gravel and cobble layer* i t — some 
20 of the sheet p i l e s start to curl up. The t i p of the sheet 
21 I p i l e s tart to curl up pulling a part froa the interlock. 
22 I Q so i t ' s your opinion tha t ' s caused by the 
23 ] existence of the gravel layer? 
24 I A Def in i te ly . I t ' s not just gravel . I t ' s gravel 
25 I and cobbles. When we're talking about cobbles* that ' s up to 
J 
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12 inch in s i t e . 
Q And as small as what? 
A Over 3 inch. That's according to the unif ied 
s o i l c l a s s i f i c a t i o n which i s almost — almost universal ly 
adopted by the geotechnical consulting engineering industry. 
Q And do you have an opinion that a l l of the 
problems with driving the sheet p i l e s and the resul t ing 
remedial work that had to be done were caused by these 
gravels and cobbles? Is that what your opinion i s? 
A I would say over 95 percent i s contributed to 
gravel and cobbles. ——— 
Q What's the cause of the other 5 percent? 
A Is the ignorance of the design engineer and the 
superintendent of Layton Construction. 
Q And ignorance of the design engineer in what 
respect? 
A In what respect? Is that your question? 
Q Yes, r i g h t . 
A Okay. This type of structure has to be 
constructed in a certain sequence in order to carry out its 
function. After the sheet pile was driven to depth, you can 
only excavate it maybe 2, 3 feet below the first level of 
waler and braces* And after the first level of walers and 
braces was installed, you excavated down 2, 3 feet below the 
next level of walers and braces, and you have to complete 
t 
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2 (Whereupon, Exhibit No. 1 was marked for 
3 J identification.) 
4 
5 PETER RODERICK McLEAN, 
6 c a l l e d as a w i t n e s s for and on behalf of the Defendant, being 
7 f i r s t duly sworn, was examined and t e s t i f i e d as f o l l o w s : 
8 
9 EXAMINATION 
10 BY MR. PATTEN: 
11 Q will you state your full name for the record and 
12 your address. 
13 A Peter Roderick McLean. 
14 Q How is McLean spelled? 
15 A M-c-L-e-a-n. 
16 Q Where do you live, sir? 
17 A I live at 3117 Eighth Avenue, Southwest, Everett, 
18 Washington. 
19 Q How long have you lived in Everett, Washington? 
20 A Since January past. 
21 Q Have you ever had your deposition taken before? 
22 A No, I don't think so. 
23 Q Okay. Mr. McCl^an, ray name i s Warren P a t t e n , and 
24 I I r e p r e s e n t Mor ton-Thioko l . I'm he re t o ask you q u e s t i o n s 
25 about the j o b , t h e work you did a t Thiokol in 1986* 
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If at any time I ask you a question that confuses 
you, tell me, and I'll ask it again and try and straighten i 
out, okay? 
A Exactly, okay. 
Q I'm sure your lawyer has told you about how 
depositions work. After we're through here, the court 
reporter will prepare a typed transcript of everything we 
say word for word and will furnish that to your lawyer, who 
in turn, will send it to you so you can read it over and 
correct it and make any changes that are necessary that you 
think where there might have been a mistake made either by 
you or the court reporter. Okay? 
A All righty. 
Q And please, if you donft understand me — 
A No, I'll ask you to rephrase it real quick. 
Q Thanks. 
A Or I'll consult with my — 
MR. PATTEN: The record should reflect that 
Julian Liu is also present during this deposition. 
Q Are you currently employed, sir? 
A Yes, I am. 
Q By whom? 
A Frontier Foundations. 
Q How long have you worked for Frontier? 
A I've been with Front ier s ince ' 8 1 , I th ink . 
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0 Whatfs your — 
A Or f82, sometime in there. 
I'm a general superintendent. 
MR. LIU: Operations. 
THE WITNESS: Field operations manager. 
Q (By Mr. Patten) How long have you been a field 
operations manager? 
A Since I joined Frontier Foundations. 
Q How old are you, sir? 
A I'm 49. 
Q Who did you work for before you went to work for 
Frontier? 
A Western Caisson Incorporated. 
MR. LIU: C-a-i-s-s-o-n. 
Q (By Mr. Patten) Where are they located? 
A I worked with the — the Washington, D.C., 
branch. 
Q How long did you work for Western Caisson? 
A Twenty-five years. 
Q Did you graduate from high school? 
A No, I havenft. 
Q Did you have any high school educat ion at a l l ? 
A No, I d i d n ' t . 
Q Are you a citizen of the United States? 
A No, no, I'm not. 
6 
Q Of what country are you a c i t i z e n ? 
A Canada. 
Q The business of Western Caisson during the time 
you worked for them, did it include piles? 
A Yes, it did. 
Q What other types of work did i t inc lude? 
A Caisson d r i l l i n g , pressure i n j e c t i o n f o o t i n g s , 
sheet p i l e d r i v i n g , H p i l e d r i v i n g . 
Q I'm sorry . Can you speak up? 
A Sheet p i l e d r i v i n g , H p i l e d r i v i n g . 
Q What's H p i l e driving? 
A Beams. 
Q Did you work as a field supervisor for Western 
Caisson? 
A Yes, I did. 
Q Was any of that work for Western Caisson in the 
State of Utah? 
A No, it wasnft. 
Q Where was the work? 
(Whereupon, a discussion was held off the record 
THE WITNESS: We didn't work in Utah, no. 
Q (By Mr. Patten) What states did you work in? 
A We worked in New York; Philadelphia; North 
Carolina; South Carolina; Atlanta, Georgia; Florida; Ohio; 
West Virginia; Virginia; Toronto; I'd say the ten provinces 
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in Saint J o h n ' s , Arizona, and we had work for UP&L. I 
cou ldn' t say — mention without looking at the f i l e s 
where — where a l l the jobs were at that t ime. 
Q And why were you on the Morton-Thiokol job as 
opposed t o one of these other jobs? 
A Due t o the problem with the — with t h i s — with 
the materia l we were dr iv ing i n . 
Q Well , w e ' l l ge t to tha t . 
(Whereupon, a d i s c u s s i o n was held off the record. ) 
Q (By Mr. Patten) When was the d e c i s i o n made t o 
send you up to t h i s job on a more or l e s s f u l l - t i m e bas i s? 
A When I went up to that job , we had Chesty go up 
and work with Irv and get the l a y i n for the template for the 
sheet p i l i n g , and there was several — I c a n f t r eca l l the 
number of c a i s s o n ho les that was t o be d r i l l e d on the job , 
and s t a r t the c a i s s o n d r i l l i n g for Layton t o — to do t h e i r 
work on that part of the pro jec t . 
And I went up to s t a r t out the sheet p i l i n g with 
Chesty with the i n t e n t i o n s of having Chesty look af ter the 
whole project f u l l t ime. When the - - a problem occurred with 
driv ing the shee t ing and not being able to hold i t plumb for 
the to lerance we had to work with , then I decided I'd s t a y . 
Q Okay. I think I understood t h a t . Let roe see i f 
I can r e s t a t e t h a t . 
I n i t i a l l y you went up with Mr. Robinson to help him 
rr\K* iv I ' P L D i 7 i ' n r r n AM cr»i-» * r^o* 
17 
lay out the work; is that right? 
A Correct. We laid out the template with Irv with 
Layton. 
MR. LIU: Thatfs Richardson, not Robinson. 
THE WITNESS: That's Richardson, not Robinson. 
Q (By Mr. Patten) Richardson. I'm sorry. 
And then you had a problem come up, I take it, and 
you decided to stay more or less full time; is that right? 
A That's correct. 
Q And that problem was difficulty in driving the 
piles? 
A It was difficulty in holding the piles plumb 
because we — because of the tolerance on the job was so 
tight. 
Q Now, when did you notice that you were having 
difficulty holding the piles plumb? 
A Well, there's a — there's a method -- when you 
do sheet piling, there is a method in starting your piling 
off. I guess if — there's a certain way you start it in 
order to keep your wall plumb. So we started that method, 
the normal method of driving the sheet piling. And it seems 
like we were driving down beyond the — just beyond 25 foot 
we were getting some sort of a distortion in the pile that 
was causing it t.o deflect at a location which would give us 
a problem on the wall. 
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1 Does the note for August 18th relate to the 
2 Morton-Thiokol job? 
3 A Yes, it does. 
4 Q Now, according to Exhibit 1 which is the report 
5 filled out by Mr. Richardson — do you have Exhibit 1 in 
6 front of you? 
7 A Okay. 
8 Q — you moved onto the job on August 4th? 
9 A On August 4th the materials was delivered to the 
10 job. There was no steel for the job. 
11 Q Oh, all right. 
12 A Okay? 
13 Q And on August 5th and 6th you were rigging up a 
14 crane, welding pieces together. That was the template, I 
15 take it? 
16 A Exactly. 
17 Q And you had some sheeting arrive on August 6th, 
18 according to these notes. Do you recall that? 
19 A I recall sheeting be there — being arrived 
20 I there, but not me. I wasn't there. 
21 Q And also according to Mr. Richardsonfs daily 
22 report, he started driving sheeting on August 7th, and it 
23 shows that you were present. Do you recall when you 
24 began — 
25 A Yes. 
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Q — driving the sheet piling? 
A I recall. Yes, I recall driving the first eight 
piles, sheet piles on that wall, seven to eight. 
Q And is it your memory that you started around or 
about August 7th doing that? 
A I — no, I can't recall that — the date. 
Q You canft argue with that date, I take it? 
A No, I can't. I would not argue with that date. 
Q All right. Now, when you started driving the 
sheet piling, did you notice any difficulty you were having? 
A When I first started driving the sheet piling? 
Q Yes. 
A I drove the starter pile, and we had no problem 
with it. We drove it 2- -- 21 foot, I think. It would not 
be quoted exactly what the footage was. We also then 
treaded a pile on either side and drove them down about 
12 foot. I also then treaded one on each side of that and took 
them down level with that point. I put in eight piles. I 
canft recall, but — don't quote me off it, but I would say 
eight piles that we treaded, seven or eight. I'm not sure. 
Q Let roe show you, sir# if I can, a photograph 
taken by Morton-Thiokol dated August 8th. And it's 
Photograph 92099 5. Would you look at that, sir? 
A Yes. 
Q Does that photograph appear to be an accurate 
^ M n i H r r o n p n TM} 7 K! Q f D 7 U T 
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going up one side of i t or — 
A That's r ight . 
Q Is that a ladder? 
A Exactly. I t ' s up the back side of i t . 
Q All r ight . And there are areas, points on that 
s t i f f l eg , that are wider than other points , than the 
general length of the s t i f f leg . What are those wider spo ts 
on the s t i f f leg? 
A Them are heavier places t o hold the ladder for 
v i b r a t i o n , heavier s t e e l metal p l a t e s . 
Q All r i g h t . Now, between one of those wide spots 
and the next , i s the d is tance known to you? 
A Not r igh t off of hand, no, i t ' s not . 
Q Now, by the point in time shown in these 
photographs that we've j u s t been looking a t — 
A Um-hm. (Affirmative.) 
Q — had you encountered any d i f f i c u l t y in d r iv ing 
the p i l es? 
A Tha t ' s when we had the d i f f i c u l t y . T h a t ' s why 
you got these photographs, because we asked for them. 
Q And what was the d i f f i c u l t y tha t you had? 
A The p i l e s going out of plumb, d i s t o r t i n g , 
bending. 
Q Now, when you say "going out of plumb,11 ran you 
t e l l me what you moan by "going out of plumb"? 
41 
A Out a t a v e r t i c a l plumb* The p i l e would r o l l . 
Q What do you mean by "rol l"? 
A Roll around t o the outs ide which would probably 
cause bending i n the locks* It would r o l l around which 
you'd look at your v e r t i c a l plumb, say, north and south, and 
then i t would plumb off t o the — in towards the s tructure 
on the bottom. 
Q When you say "out of plumb," then, you mean that 
at the bottom you thought that the p i l e had entered the 
space that was supposed t o be excavated; i s that r ight? 
A Exact ly . When I say when i t — when we had 
1-inch to lerance on that w a l l , and to r o l l around, you fd end 
in the excavat ion of the p i t in to the ir wall area . 
Q Now, i s there any tendency in dr iv ing p i l e s for 
the p i l e driver t o t i l t the e n t i r e row of p i l e s over to the 
s i d e on which the p i l e dr iver i s working? 
A Not the whole row. You can t i l t in the - - in the 
space . You have your spacing in your l o c k s , and t h a t ' s i t . 
Q Wel l , l e t ' s say a wall that was a l igned eas t t o 
wes t , i f you were dr iv ing a p i l e on that w a l l , you had 
occasions when the p i l e went out of alignment to the east or 
t o the west in the e a s t - w e s t wal l ; i s n ' t that r ight? 
A That ' s c o r r e c t . 
Q And you a l s o had occasions where in that same 
e a s t - v e s t wall the p i l e went out of plumb e i t h e r to the 
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Q Mr. Richardson in his daily report for August 7th 
says, "Drove sheeting all day, ground very hard, sheeting 
only going so far down." 
Do you know what that refers to? 
A If — why I was there myself personally and did 
the supervising of putting in these particular sheeting that 
you see in the picture here, and what was happening was the 
sheeting — we were okay up until 24 foot, good driving. I 
mean, the sheet just moved like it was supposed to, like we 
thought it should. After 24 foot we started getting a roll 
around in the sheeting where it started — it would either 
bend or distort — 
Q At the top, you mean? 
A At — through the sheeting. We lost plumbness of 
our wall when we were — for the treading motion. When we 
treaded, you drive down or interlock your piles, you drive a 
little bit so much, keep your wall plumb, and you keep going 
on both sides, like I said, east and west side until the 
wall is completely done. You try to keep always the ouLside 
pile perfectly plumb. The last one you put in you has got 
to be plumb. 
Q Can I go back to thi3 picture we were at before? 
A Om-hm. (Affirmative.) 
Q Which i s Photograph 92099 5. 
A Um-hnu (Af f i rma t ive . ) 
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On the initial it was dead plumb. The second — after we 
put in four piles or two on the west, two on the east, then 
we treaded the other half of the starter pile and welded it 
and then carried on down, took that down until it started 
distorting, it started losing its plumbness* 
Q And how deep was it when it started losing its 
plumbness? 
A Ifd say about — Ifd say about 25, 26 foot it 
started — it started distorting. 
Q And you're not sure how deep thatfs driven 
looking at that photograph, that starter pile? 
A I wouldn't quote myself on what depth it is right 
now, I would say — I couldn't say exactly, I — I feel by 
looking at the picture right here now that the pile is down 
about 3- — about 35 foot maybe* Possibility. 
Q Okay. 
A Poss ib i l i t y* Between 33 and — 
Q Now, a t t h i s point as shown by tha t photograph 
we've be d i scuss ing , had you d r i l l e d any of the caissons? 
A Yes, we did. 
Q Now, some of these caissons tha t you were 
assigned to d r i l l were within 10 or 15 feet of where you 
were dr iv ing the sheet p i l i n g ; i s n ' t that co r r ec t ? 
A T h a t ' s correct* 
Q Some were even c loser than tha t? 
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A That's correct* 
Q Do you recall which of the caissons you had 
drilled by August 8th, if any? 
A We started drilling — I canft exactly say* We 
started drilling between the two pits. I think we — oh, 
I'd rather not say which pile we started on. I knew they 
had numbers, but I — 
Q Now, as you drill caissons, the material is 
carried up to the top of the hole, is it not — 
A Yes, it is. 
0 — in the process of drilling? 
How deep were these caissons drilled? 
A They drilled down in the 30's to low 40's. 
Q Okay. And if you passed through any gravels in 
drilling these caissons, you would have been able to see the 
gravels in the drill spoils as well as, would you not? 
A That's correct. 
Q Did you see gravel in those drill spoils? 
A Yes, I did. 
Q When did you first notice gravels in the drill 
spoils? 
A One of the operators brought it in to my 
attention. He got into a rock and broke -- broke a couple 
of teeth off his auger. 
Q When was that? 
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A It was somewhere in — it was in August 
sometime. I — I can't recall the date on that. It was at one 
time — 
Q Is that mentioned in your diary, Exhibit 2? 
A T d have to check through it to see if it's 
mentioned. 
Q You just checked through it before we resumed 
this deposition? 
A I — yeah, but I — Mr. Nelson was — was going 
through it. 
This also — August 25th. 
Q And what is it you1re looking at on the page 
dated August 25th? 
A Some gravel, some boulders, some cobbles, 
alluvial. Alluvial, that's what broke the foot on the auger 
was an alluvial stone, what we call "alluvial material." 
It's like a big hard rock, you know, that — 
Q I guess I'm having trouble seeing that. Where on 
the page is that, sir? C&n you point that out to me? 
A It's down here. (Indicating.) 
Q Okay. 
A Some gravels and — 
Q Does that say some gravel up to 16 inches? 
A No, it do not. 
Q So 1.6 i riches? 
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A It says — i t says some — i t says g r a v e l s , some 
c o b b l e s . Cobbles i s — something t h a t ' s over 4 inches in 
diameter I c a l l a cobble . I t ' s bigger than a g r a v e l . And 
i t says some a l l u v i a l . A l l u v i a l i s a rock. I t ' s a big o ld 
hard f i e l d rock l i k e i f you're fami l iar with a rural a r e a , 
y o u ' l l s ee a rock s i t t i n g out in the f i e l d . And i t ' s 
s imi lar t o that where — I c a l l i t " a l l u v i a l rock" because 
i t came with the flow. And i t was up t o 16 inches because 
i t broke the t e e t h on h i s auger g e t t i n g that out or when he 
f i r s t h i t i t . 
Q So that*s on August 25th when you — 
h Yeah. 
Q — when these things were noted, right? 
A That's right. That's when — I brought a piece 
of that rock back to our office at that time. 
Q Do you still have that? 
A I don't think so. 
THE WITNESS: Would we have that, Julian? That was 
on the — 
MR. LIU: No. 
THE WITNESS: That hard a l l u v i a l rock I brought t o 
the o f f i c e ? 
MR. LIU: No. We d i d n ' t keep i t . 
Q (By Mr. Patten) By the way, where's your diary for 
August 7th through August 17th? 
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A I — it's — pardon roe. It's probably in 
another book/ end of a book that I just finished. When I just 
finish one book, then I carry onto another book. And I 
should — I could — 
Q Do you think you could look for that that? 
A I certainly can. From the 7th up to the 17th. 
But when I finish one book, then I go on to another one. 
It's just — 
Q And you know Irv Perkins? 
A Only from Thiokol. 
Q And you would see him on the job on almost a 
daily basis? 
A Yes, I did. 
Q And did you ever converse with him? 
A Several times we conversed back and forth with 
one another, yes. 
Q About the job? 
A About the problems, yes, about where was our 
problems occurring from. 
Q When did you start to predrill and soak? 
A Predrilling and — we moved on the job, I think 
it was August the 4th was the — was to take material to the 
job. I'd have to — I can't recall this, the date we 
started drilling,, because we were supposed to start 
August the 4th drilling and Layton still didn't have the steel 
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for the drilling holes for the — to build the cages for the 
ca issons* 
Q Well, if you look, sir, at August 12th on 
Exhibit If the daily report for that day, it says, "Drilled 9 
holes, filled with water for soaking." 
h Um-hm. (Affirmative.) 
Q Now, that's the first reference to that sort of 
activity. Does that refresh your memory as to when you 
started predrilling and soaking? 
A I'd have to — I'm sure thates when it was if 
it's on the daily reports. What date did you say that was 
again? August 12th? 
Q August 12th, yes. 
A August the 12th, yeah, I'm aware of — 
Q And these apparent ly were 12 inches in d iameter , 
these holes? 
A I'm sure t h e y ' r e supposed to be 10 inch . 
Q Okay. And according to the daily repor t for 
August 12th, they were d r i l l e d to a depth of 45 f e e t ? 
A Tha t ' s r i g h t . 
Q And a l so according to th i s da i ly repor t they were 
d r i l l e d in c lay . Is t ha t what i t says? 
A Tha t ' s what i t says . 
A Okay. Where were these holes located for the 
p r e d r i l l i n g and soaking operat ion? 
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1 A On the — they were d r i l l e d on the — I think we 
2 s t a r t e d d r i l l i n g on the south — south w a l l . 
3 Q How many holes did you d r i l l for each wal l? 
4 A I put the holes from 3- foot c e n t e r s . 
5 Q And were the h o l e s d r i l l e d r ight next t o the 
6 template? 
7 A Yes, they were. 
8 Q Right on the l i n e with the — 
9 A Yes, they were. 
10 Q And that's right on the line where the sheet 
11 piles themselves were to go? 
12 A Exactly. 
13 Q What e f f e c t , i f any, did the p r e d r i l l i n g and 
14 soaking operat ion have on your driv ing your sheet p i l i n g ? 
15 A It d idn ' t help us out too much at a l l that I 
16 could s e e . 
17 Q Did i t help you at a l l ? 
18 A It did — no, i t did not he lp us at a l l because 
19 we l o s t - - we s t i l l had to maintain our plumbness and 
20 keeping the parts from t w i s t i n g . 
21 Q You said you d r i l l e d these on 3 - foot c e n t e r s . 
22 Did there ever come a time when you d r i l l e d addi t ional h o l e s 
23 bewteen the 3- foot centers? 
24 A I d r i l l e d f i r s t on - - the f i r s t — the f i r s t two 
25 h o l e s I d r i l l e d on the p r o j e c t , I had them at 6-foot 
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1 J There 's — say t h e r e ' s grave l s and sand with s i l t up 
2 here in t h i s area here. I'm not say ing r i g h t under t h i s 
3 b u i l d i n g , but i n the Eagle Gate a r e a . And you can go f u r t h e r 
4 on down Third Avenue, and you'd j u s t h i t pure wet s i l t that has 
5 no r e c o l l a t i o n ( s i c ) between the two-block radius or 
6 three-b lock radius or whatever i t i s . 
7 Q You mean Third South, not Third Avenue? 
8 A I'm ta lk ing about Third — would that be T h i r d ? 
9 Which one goes down. 
10 MR. LIUs West. 
11 THE WITNESS: Third West. 
12 Q (By Mr. Patten) Okay. 
13 A And 8th Street, 8th West or 8th South, whatever 
14 J it is down just over there, that there's a different — 
15 J there's no comparison. You'd say, Well, that soil flowed 
16 the same way all the way down this valley from way back 
17 when, but the soils don't tell you that. What's here is not 
18 down there, but yet you're in the bottom of the valley. 
19 (Whereupon, a discussion was held off the record.) 
20 Q (By Mr. Patten) Now, did there ever come a time on 
21 j this job when you drove piles out of the interlock? 
22 1 A Yes, there was. 
23 Q When did that come about? 
24 A Oh, sometime in August, I assume. I'd have to — 
25 I I'd have to go in my diary and see if I can — I asked for 
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approval from Wally Larsen and Stan - - I don't remember h i s 
l a s t name. 
Q Stan Humphries? 
A Stan Humphries and Jody Wood or Joe Woody or 
whatever. 
Q Did you get that approval? 
A They to ld me t o go ahead with i t . 
Q And drive out of the in ter lock? 
A That's what they t o l d me. 
Q When was that? 
A Let me go through t h i s , and I probably can f ind 
i t . 
(Whereupon, a d i s c u s s i o n was held off the record. ) 
Q (By Mr. Patten) I see on August 28th a reference to 
dr iv ing two p i l e s out of the locks? 
A August 28th? 
Q And I'm looking at Exhibit — 
A Yeah, okay. 
Q Hold i t . Just t o make th<* record, I'm looking at 
Exhibi t 2 which i s your d i a r y . Can you read what i t says 
for August 28th? 
A Yeah, i t ' s drove two p i l e s out of l ock . Then I 
t a lked to Ju l ian Liu, sa id t o get approval from Wally and we 
stopped the job unti l we got approval. That was the 
beginning on the wal l , on the south w a l l . And then the two 
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f i r s t — the two p i l e s . And then we were going t o not lock 
in the third one. 
Q Okay. It s a y s , To get approval from Wally. Stop 
9:00 a .m. , and then Wally out of town. Is that — 
A That ' s c o r r e c t . 
Q Okay. So you d i d n ' t get approval from Wally on 
that occas ion? 
A So we d i d n ' t dr ive — we d i d n ' t d r i v e . 
Q A l l r i g h t . 
A I was to drive the next one out of the lock 
alongside of that onef so we waited for approval on it. We 
were trying to — trying to get this job mobilized. 
Q And when did you start driving them out of the 
locks? Was it after that note? 
A It was after that note, yes. 
Q And how many piles did you drive outside of the 
locks? 
A I can't recall right the exact number. I think 
we — we drove eight or nine. 
Q When you drove a pile out of the locks, did you 
find it drove more easily? 
A No, we didn't. It did to a certain extent, but 
yet it distorted and twisted around as bad as — as if it 
was in the lock. 
Q And when you say "twisted," you ir.can it went out 
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used the Casteel p i l e . I think t h a t ' s the f i r s t time ever 
that was used. I'ai not aware i f i t was used somewhere e l s e 
before . It might have been, but Vm not aware of i t . 
Q Do you remember ever t e l l i n g Irv Perkins that one 
of the reasons you were having d i f f i c u l t y dr iv ing t h i s p i l e 
was because of the design of the p i l e s themselves and 
e s p e c i a l l y the interlock of that p i l e ? 
A It couldn't be in the des ign of the p i l e because 
the p i l e i s the — i t ' s the same as the Z p i l e , so the 
des ign of the p i l e i f the Z p i l e would be app l i cab le t o 
dr iv ing in that mater ia l . 
Q So are you t e l l i n g me you never to ld Mr. Perkins 
that one of the reasons you were having a problem was 
because of the p i l i n g s that you were using? 
A Not the design of the p i l e , no. 
Q Well , anything about the p i l e that you blamed on 
your problems? 
A No, because I — what Irv kept saying to me, that 
we had a lock problem, and he kept i n s i s t i n g that - - wi th 
that — 
Q And when Irv i n s i s t e d that you had a lock 
problem, did you have any response to that? 
A Yes, I did. I — w e l l , I s a i d , If i t ' s a lock 
problem, w e ' l l check i t out . We'l l try to s o l v e i t . So we 
got grease and Styrofoam. We greased the locks and 
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Styrofoamed them ful l so therefore no spoil could get in the 
locks for d r iv ing , tha t you drove through a lock without 
spo i l get t ing in to i t or any of the gravels or whatever 
to — to jam the lock. If t h i s was going to be the ca se , we 
done that. We tried that . I said, I ' l l t ry something to — we 
need to get the job going, and we did* And i t d i d n ' t - - i t 
d i d n ' t do any good for u s . I t d i d n ' t solve nothing. And I'm 
sure Irv Perkins to ld you t h a t . 
Q Did you ever t r y a cover p la te on the bottom of 
the lock device? 
A Yes, we did . 
Q Did that assist at all? 
A No, it did not. 
0 Did you ever try driving a pair of interlocked 
sheet piles and without further interlocks, just — 
A Just the pair — 
Q — just the pair together? 
A Yes, I did. 
Q And did that make any difference in your 
problems? 
A No, it didn't. 
Q Now, Mr. Liu in a memorandum he wrote dated 
September 4, 1986, makes reference to some of the sheet 
piles being driven to depth without complications. Do you 
knew of any sheet pilings that were driven to depth without 
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complications? 
A I know of four. 
Q Which — 
A There were complications, but they weren't as bad 
as the — as all the rest of them. 
Q And which four were those? What pit to start 
with? 
A Pi t No. 1. It would be the f i r s t one we s t a r t e d 
dr iv ing on, so i t could be Pit No. 2 . It would be on the 
north s i d e , so i t would be Pi t No. 2 . It would be away from 
the p l a n t , s o , yeah, Pit No. 2 . 
Q Let me be sure I understand. The four p i l e s you 
drove without ser ious complicat ions were on the f i r s t p i t 
you s t a r t e d , the north p i t? 
A That ' s r ight . 
Q And along what wal l? 
A The side to the creek. 
Q Were they driven, those four p i l e s , inter locked 
or out of in ter lock? 
A Two interlocked — two in ter locked p i l e s , p a i r s , 
a l s o p r e d r i l l e d with a 24-inch hole ahead of them. 
Q When did you s t a r t put t ing in 24-inch holes? 
A I done them two for t e s t s t o see i f tha t ' s what 
we needed t o do for the job, but i t wasn't acceptable for 
Thiokol because they wanted the v i r g i n s o i l down there 
L 
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against the back of the sheeting. We were trying to 
determine where our problem was. 
Q Did you ever try using the vibratory hammer? 
A Yes, we did. 
Q When did you do that? 
A We — right after we had them eight piles that 
you seen in the picture, we repulled them piling out of the 
wall, out of the — from the pit area, and we started with a 
vibratory hammer. We were told -- I don't know, came up to 
use the vibratory hammer, and then a double action hammer 
that our method wasn't the proper method, the drop hammer. 
We tried both of them, and it was very unsuccessful. It 
was — we had to go back to our system. 
Q Did you ever say to either Roger Winslow or Irv 
Perkins that Frontier Foundations was not using the proper 
section of sheet pile for that job or anything to that 
effect? 
A No, I did not. 
Q Now, do you know of any instance where in the 
process of driving these sheet piles you had the interlock 
pulled apart? 
A We had one pile on the second pit we were driving 
on, the wall distorted so bad I — this one pile was curled 
into the — cut so bad into the structural area that I put 
the vibro on it, and it didn't pull the lock apart. The 
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lock got red hot from the v i b r a t i o n of the sheet p i l i n g , and 
t h a t ' s f r i c t i o n * And t h a t ' s common in any time you use — 
you use a v ibratory on a lock p i l e . It would bend - - we 
could not pul l i t out . When we excavated i t down to the 
bottom, we seen the problem was that the p i l e was bending 
and was bent around l i k e that in the lock. And t h a t ' s why 
that p i l e d idn' t come out with the v ibratory or with the 
v i b r o . And I think t h e r e ' s a p ic ture of that p i l e down in 
the bottom where i t was bent around the lock. Both l ocks 
were bent , the male and the female. 
Q And so you d idn' t have any that a c t u a l l y p u l l e d 
apart? 
A It d idn ' t pul l i t apart . It jus t got red ho t . 
And you could see the metal — because t h a t ' s running, I 
forge t how many times a minute, and i t ' s only shaking i t an 
e ighth of an inch. So t h e r e ' s a l o t of f r i c t i o n . I t ' s 
understandable. 
Q I guess I'm not sure that I have an answer. My 
ques t ion i s , did you, in f a c t , have any locks that p u l l e d 
apart? 
A No, I did not. 
Q Okay. Do you still have your diary open in front 
of you to August 28th? 
A Yeah. 
Q Did you quit work early that day because you 
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trouble reading for the 27th. It s a y s , S tarted 7:20? 
A Um-hm. (Aff irmative . ) 
Q P i l i n g p u l l i n g off plumb? 
A That 's r i g h t . 
Q Had meeting with engineer from Thiokol? 
A That ' s r i g h t . 
Q And then I can ' t read what f o l l o w s t h a t . 
A The fo l lower needs — i t ' s the cushion block for 
the drop hammer. 
Q So i t s a y s . Burning wood out of the fo l lower 
5 p.m.? 
A That 's r i g h t , changing the wood in the fo l lower . 
I t ' s a cushion. 
Q All r i g h t . Then what does i t say down below 
that? 
A It j u s t says what we talked about. I asked 
them we should put in H beams and l a g g i n wood wall instead of 
the sheet p i l i n g to change the — change the des ign of the p i t 
from shee t ing , from sheeting to s o l d i e r p i l e . 
Q Then you have a refer^nrp t o Stan and Joe Wood. 
Do you mean Jody Wood? 
h Yeah, Jody Wood* 
Q Okay. Does that indicate t h i s those two persons 
were on the job s i t e ? 
A Exact ly . I showed them — them are the two that 
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A That that was gravel from the parking l o t . 
Q And what did Irv Perkins say? 
A That's what Irv Perkins s a i d . 
Q When did they say that to you? 
A I don't know what — i t was at the time that — 
we take the s p o i l s from the auger — can I e x p l a i n t o you 
how t h i s works? 
Q Sure. 
A When you're d r i l l i n g with a larger-diameter 
auger, your s p o i l s i s a l l f l u f f e d up, and you throw i t 
and — when you spin i t off the auger, i t e q u a l i z e s the s o i l . 
And we take the water truck, and you'd h i t that s o i l . And the 
s o i l would go away, and you'd have just the gravel and cobbles 
s i t t i n g there . You wash away the s o i l , and t h a t ' s what you 
had. And I determinated there at one point large volumes of 
g r a v e l . That's why I showed them t h a t . And they - - Irv 
Perkins said at that point that i t was - - Oh, t h a t ' s probably 
from the parking l o t , and Jody Wood agreed with him. And Wally 
and Stan said nothing about i t . They never commented on to i t 
at a l l . 
Q Do you reca l l when that was? 
A I don't r e c a l l the date r ight now, no. You know, 
we were trying to get the job done, and I had a l o t more 
t o — to think about. I thought, you know, that - -
Q That's the time when you showed them the g r a v e l , 
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be — that was the second — that was the second waler 
completed. 
Q Now, do you have an opin ion as to what caused 
Frontier Foundations to have d i f f i c u l t y driv ing these p i l e s ? 
A Wel l , my — my t o t a l op in ion came when I d r i l l e d 
the 24- inch h o l e s t o drive these two p i l e s and we — we h i t 
the l a r g e s t par t s of a l l u v i a l we ever h i t in a c lay zone. 
And the g r a v e l s that — we weren't — a f t e r we d r i l l e d that 
out , them couple of dr ives drove f a i r l y easy , d i d n ' t have 
too much of a problem. 
And I decided then that at that point i t was the 
s t i f f c l a y s and not being able t o move around the grave l s in 
the s t i f f c lay zone, a r e a s . It would bent the p i l e and ro ta te 
i t because i t would have t o fo l low the large gravel seam. It 
can ' t move i t around or — t h a t ' s when I — and — seen the 
p i l i n g we pu l l ed out that was bent a f t e r we put i t in . The 
locks were bent . Then I decided that i t was — the material 
was too t i g h t with the grave ls invo lved , with cobbles and 
a l l u v i a l , whatever, that i t d i s t o r t e d the p i l e . 
And once a lock i s bent i n a p i l e , the p i l e i s not 
going to d r i v e , or i t ' s not going t o p u l l , e i t h e r . That ' s my 
opinion and my experience in working i n — in that type of 
mater ia l . According to the s o i l b o r i n g s , what I seen in the 
s o i l bor ings , that t h i s was app l i cab le for driving sheet p i l e . 
The rnoisture was — content was j u s t about - - cause no f r i c t i o 
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in the p i l i n g . And t h a t ' s my honest op in ion . 
When you f i r s t have a problem, you kick around l o t s 
of i d e a s . Andf I mean, t h a t ' s normal. I t ' s human nature i s to 
try and f i g u r e out where — where i s there a problem and what's 
causing i t . And you s t a r t — you want t o get the job done. 
That ' s more important than anything e l s e . And you try 
d i f f e r e n t ways of doing i t , you know, d i f f erent th ings when you 
surmise i t was the lock . 
Well , we covered the l o c k s . We welded covers on the 
lock . We Styrofoamed. We greased the locks and then 
Styrofoamed them. We done everything to our a b i l i t y . We 
changed hammers, v ibro , nothing. We p r e d r i l l e d . We watered. 
And the only easy p i l e s I got to drive up there were the ones I 
opened up the hole with the d r i l l r ig and se t them i n . 
Q Do you have an opinion why on a wall that ran 
e a s t t o west you would get d e f l e c t i o n e i ther to the e a s t or 
t o the west when you drove a p i l e ? 
A Very much s o . 
Q What's your opinion? 
A When you lock up a - - when you set a 2 p i l e in a 
l ock , i t becomes a square. It becomes a block. Are you 
f a m i l i a r with that? 
Q You'l l have to repeat t h a t . I missed something. 
A I beg your pardon? 
Q I missed something. You're going to have t o 
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1 r e s i s t a n c e . That ' s what you — 
2 (Whereupon, a d i s c u s s i o n was held of f the record. ) 
3 Q (By Mr. Patten) On the north p i t a t what l e v e l did 
4 you encounter these g r a v e l s ? 
5 A I encountered wi th the auger — with the auger I 
6 encountered grave l s sometimes at 18 f o o t , from 24 f o o t , 
7 27 f o o t , l o t s of i t , q u i t e a b i t a l l u v i a l at 26 f o o t . 
8 Q And a l l u v i a l r e f e r s to what, again? 
9 A Al luv ia l i s what we c a l l a rock l i k e a f i e l d rock 
10 when you see i t , i t ' s a hard rock that probably come down with 
11 the f low. That's what I c a l l i t . I'm probably not g i v i n g the 
12 r ight determination on i t , so y o u ' l l probably have t o — you 
13 can ask Ju l ian . 
14 Q You were t a l k i n g about the north p i t , and i f I 
15 understand i t , you encountered gravels at 18, 24 and 27 
16 f e e t ? 
17 A Yes, and up to 33 foot — 
18 Q Okay. 
19 A - - I encountered g r a v e l s . 
20 Q And a t what l e v e l s did you encounter what you 
21 c a l l a l l u v i a l s ? 
22 A 23, 27, you know, in that ba l l park, not at that 
23 exact foot , but c l o s e in that range. You know, you may be a 
24 J foot l e s s of materia l in the hole and you c a n ' t determine i t 
25 e x a c t l y , so i t ' s w i t h i n a f o o t . 
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1 Q Now, on the south pit where did you encounter 
2 gravels? 
3 A On the south — on the south pit we had — on the 
4 west wall I think we encountered gravels at 23 foot to 27, 
5 pretty good gravels, and 44 foot just like a river bed, 
6 between 40 and 44 foot, I should say. 
7 Q Do you have a size definition for gravel? 
8 A Well, I always — 
9 Q The reason I ask i s you 've mentioned f i e l d r o c k s . 
10 A Um-hm. (Af f i rma t ive . ) 
11 Q You've mentioned cobb les which, I t h i n k , i s 
12 a n y t h i n g , you s a i d , over 4 i nches? 
13 A T h a t ' s c o r r e c t . 
14 0 And now you've mentioned g r a v e l ? 
15 A Wel l , g ravel i s t h e next t h i n g below 4 i n c h e s . 
16 Q And a re t h e r e any o the r s i z e s of m a t e r i a l s t h a t 
17 you have a name for? 
18 A No. I c a l l g r a v e l — up t o 4 inches i s g r a v e l s , 
19 up t o - - pa s t 4 inches t o probably 6 inches I r e f e r t o 
20 c o b b l e s . Af ter 6 inches for — I go t o b o u l d e r s . If I 
21 c a n ' t de t e rmine the type of boulder i t i s , I ' l l c a l l i t a 
22 rock. 
23 Q And how small can gravels be in your definition? 
24 A Gravels can be as — down to the size of a sand 
25 pebble, to me it can. 
J 
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Q In your o b s e r v a t i o n how large were the gra ins of 
gravel that you encountered in the north p i t ? 
A Wel l , we had grave l s up t o — up t o 4 i n c h e s . 
Q Were there some smaller? 
A Some s m a l l e r , some three-quarter i n c h , some 
two inch, some inch and a ha l f . You know, I d i d n ' t measure i t , 
but you look at i t and determinate what the s i z e of g r a v e l s 
you're working w i t h . We work with grave l s a l o t . 
Q Do you know of any work done by Front ier on 
Thiokol p r o j e c t s for Weyher Livsey? 
A I'd have t o — I can f t remember the name of the 
contractor . I was out there at one time I think they were 
bui ld ing a warehouse or — I don't know what they were 
b u i l d i n g . But when I was in Park Ci ty , I made a t r i p out 
there for sor t of a meeting with the inspec tor and for a 
b e l l design that was — there was problems in the b e l l , and 
apparently they had a l o t of — on a c a i s s o n . I'm not 
fami l iar with who the general contractor was at that t ime. 
That's the only time I was there . 
Q Other than the s o i l s report furnished to Front ier 
with the bid documents, do you know of any other 
representat ion concerning the subso i l s for t h i s job made by 
Morton-Thiokol t o anybody? 
A No, I do not . 
Q Do you knew of any other r e p r e s e n t a t i o n 
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Q (By Mr. Patten) Did you, Mr. McLean, have any 
trouble driving piles before they reached the gravel layers? 
A No, sir. It was — 
Q I'm sorry. I didn't hear that. 
A No. First 25 feet, 20 to 25 feet, just like it 
was designed. 
MR. PATTEN: Nothing further. 
(Whereupon, a discussion was held off the record.) 
EXAMINATION 
BY MR. ELTON: 
Q Mr. McClean , if I understand your position, you 
truly believe that Frontier Foundations was working as hard 
as it could and doing everything that it could to solve the 
problems that it encountered on this project. Is that a 
fair statement? 
A Yes, it is. 
Q Okay. We discussed at great length the 
d i f f i c u l t i e s that Frontier had performing at K-193 and 
d r iv ing the sheet p i l i n g . Did those d i f f i c u l t i e s prevent 
F ron t i e r from complying with Layton 's schedule for the 
p ro j ec t ? 
A Are you saying did i t delay Layton? 
Q Yes, or i t ' s subcont rac to rs . 
A I have no idea what contract Layton had with 
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Thiokol or when their — their deadline was on the job. 
I — I wasn't involved in that, or I couldnft say anything 
about that. 
Q Were you ever aware of the schedule of Layton, 
the project schedule? 
A No. I was never told their schedule at all. 
Q Did anyone ever indicate to you that you were 
behind schedule in your work? 
A Oh, yes. I was told many times, yes. 
Q Who was it that indicated that to you? 
A Irv. I didnft get no letter from him, not from 
him on the job, just talk. 
Q But Irv would let you know that your work was 
running behind schedule, and did he ever mention that it was 
impacting the work of Layton or other subcontractors? 
A I never brought that up with Irv. He was -- we 
were — 
Q Did he ever bring it up with you? 
A No, he never brought it up with me. I never -- I 
never talked to his contractor — his deadline. All I know, 
that he told me that he had to get his parking lots paved 
before Christmas. That's all I recall. That was the only 
thing I recall of him talking on this deadline. 
Q But he did indicate to you that you were behind the 
schedule that was expected for your work? 
f r ; M l > n r n t , D T 7 t m ^ n » ' 
91 
A Oh, yeah, I'm sure he did. 
Q I wanted to clarify a couple of things to see if 
I understood your testimony on the questions that 
Mr. Patten asked you. 
I believe you testified that you hit gravel at 
various levels, and you talked at length about where the gravel 
was found and the size also of the gravel. Bow did you 
determine the levels that you were encountering the gravel? 
A Only by drilling. 
Q Your auger drilling? 
A Yes. 
(Whereupon, a discussion was held off the record.) 
Q (By Mr. Elton) How were you aware that you were 
hitting gravel from your drilling? 
A Oh, it would come up and spin off the auger. 
You'd see the gravel come out with the loose material. Some 
gravels was scattered. It was pretty well scattered gravels 
up to 25 foot, to me it was, you know, what I seen come out 
on the auger. And then it become tighter more end more 
through the zone off that or as we went deeper. But that — 
18 foot you'd start hitting scattered gravel and small 
cobbles, you know, up to 4, 5 inch* 
Q So do I understand you correctly to say that the 
only way you knew was you could see gravel in the spoils 
from your auger drilling? 
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A Yeah. That's the only way I knew in the 
beginning. And I made a statement, I showed it to Irv, you 
know, when we first started drilling the caissons* I donft 
remember when that was, you know, but that there was gravels 
there. As a matter of fact, we had one hole cave in there. 
You know, it sloughed off quite a bit in the gravels, so — 
if I remember correctly. But I couldn't number the hole or 
anything. But there was — seemed to be a lot of gravel 
when we drilled it out. It sloughed off quite a bit in one 
area, one particular area, and I assumed that it was caused 
at that time by — by the gravels. 
Q Could you see down into the auger holes to 
determine where the gravel was? 
A No — well, no, you couldn't determine. You take 
a mirror and look down the hole with it if it's sunny, use a 
reflector. I don't know if we did that. It was only on the 
loose fill that come out that it had an enormous amount of 
gravel at that time. But I couldn't determine whether it 
come from — you Know, exactly what depth that it came from 
on that particular hole. 
(Whereupon, a discussion was held off the record.) 
Q (By Mr. Elton) You also discussed with 
Mr. Patten that one of the ways you tried to solve the problem 
with the pile driving was that you would presoak the holes, and 
I believe you testified that that was not helpful; is that 
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r ight? 
A Well, t o me i t didn't — i t d i d n ' t s o l v e my 
problems, so i t wasn't h e l p f u l . 
Q At one point I be l i eve you said that the only 
instance where d r i l l i n g and presoaking helped was where you 
e s s e n t i a l l y d r i l l e d enough holes that were large enough that 
you fd almost removed a l l of the s o i l so you could put the 
p i l e down without much r e s i s t a n c e . Did I understand that 
correc t ly? 
A I d i d n ' t soak that ho le . I d r i l l e d them two 
24- inch h o l e s . And then we set the p i l e i n , and i t went real 
n i c e l y . As a matter of f a c t , i t went down almost a l l the way 
on i t s own. 
Q Do you have an opinion as t o why the soaking didn1 
help? 
A I assume that i t was due to the fac t that the 
gravel l enses in there and the water jus t run off through 
the gravel l e n s e s , and i t didn't loosen up the c lay in the 
gravel lensese for the gravel to ro l l around t o g ive you - -
to keep the p i l e s t r a i g h t going through that zone or from 
d i s t o r t i n g the p i l e . So the water would — we spent two 
weeks probably ten hours a day hauling water, keeping 
them — trying t o keep them holes f i l l e d with water, and the 
water would j u s t go off just l ike when you dump i t in the 
hole — you dump i t in the hole , and a few minute l a t e r you'd 
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just see a dribble, just a sprinkle in the bottom of the hole. 
0 It would vanish into the gravel lens rather than 
seeping into the clay? 
A Right, according to if it was clay, and for 
lenses, the water would stay up at the top until it serves 
its point because it won't travel far in clay. 
Q Do you know if the Frontier Foundations claim 
presented to Layton includes damages for delays to your 
work? 
A Youfd have to rephrase that again or bring back 
that question again. I think I misunderstood. 
Q I assume part of the way that Frontier was 
damaged was because it cost them more to perform the project 
than they anticipated; is that right? 
A Well, yes, our — the time consuming — we still 
done the job, even jacking the pits out and cutting and 
reinforcing. We had to complete the job. That's our first 
priority is to do the job and do it as well as we can, you 
know, with what — ve're supposed to be professionals in 
that field, same ways as Layton is professional in their 
field. 
Q Part of your damage was your work was delayed? 
A Our woik was delayed for these problems and 
caused all these problems. 
Q Is it a fair statement to say that those delays 
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1 auger. 
2 Q Oh. 
3 A And that would be abnormal. That wouldn't be 
4 feasible in clay unless you had something — 
5 Q Other that that# did you have any d i f f i c u l t y 
6 dr i l l ing any of the holes for the predri l l ing and soaking 
7 operation? 
8 A Not we didn't have no — we had a bit of 
9 sloughing on some holes. 
10 Q But you had no difficulty getting the drill 
11 through the soils; is that correct? 
12 A I don't recall only two times that we really — 
13 we had had a problem on a prehole on the creek side and the 
14 adjacent side from the plant. 
15 Q And what were those two problems? 
16 A We tried to break up that alluvial rock in there. 
17 Matter of fact, we had to take off the auger and drop the 
18 Kelly bar onto it to break it. I brought that rock back to 
19 the office. I left half of it for Irv, took half of it with 
20 me. 
21 Q So you had that problem with the rock that broke 
22 the tooth. What was the other problem? 
23 A That one was — I didn't say it broke the tooth. 
24 That was the one. And then ve had the one that broke the 
25 tooth — 
J 
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be upheld, a statement limited in its scope to this purpose, a 
proper occasion, and publication in a proper manner and to proper 
parties only." Knight v. Patterson, 20 Utah 2d 242, 436 P.2d 
801, 802 (1968); Sovell v. IML Freight, 30 Utah 2d 446; 519 P.2d 
884, 885 (1974). Similar privileges have been codified with 
8/ 9/ 
respect to criminal libel- and news media.-
Morton Thiokol and Layton share a common business 
interest. At the time Wood's letter was written, Morton Thiokol 
and Layton wero trying to determine whether additional compensa-
tion should be allowed based on Frontier's claim that there was 
subsurface gravel at the Project site. That claim threatened 
both Morton Thiokolfs and Layton1s pecuniary interests. Wood was 
only attempting in his letter to justify his detemination that 
Frontier was not entitled to additional compensation and protect 
1/ Utah Code Ann. S 76-9-506 provides: wa communication made 
to a person interested in the communication by one who is 
also interested, or who stands in a relation to the former 
as to afford a reasonable ground for supposing his motive 
innocent, is not presumed to be malicious, and is a privi-
leged communication." 
Utah Code Ann. S 45-2-3 provides: "a privileged publication 
or broadcast which shall not be considered as libelous or 
slanderous per se, is one made . . . (3) In a communication, 
without malice to a person interested therein, by one who 
stands in such a relation to the person interested as to 
afford a reasonable ground for supposing the motive for the 
communication innocent, or who is requested by the person 
interested to give the information." 
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Morton Thiokol's interest in non-meritorious claims for extra 
compensation. That claim, when coupled with the August 28 
inspection when Wood believed no gravel was found and the Septem-
ber 2 inspection when gravel appeared, provide the occasion for 
Morton Thiokol, the owner, to communicate to Layton, the contrac-
tor, concerning the sudden appearance of the gravel. Wood's com-
munication must be found to be privileged under these 
circumstances. 
The existence of privilege makes the publication 
non-actionable unless the privilege is abused or malice proved. 
Knight, 436 P.2d at 803. Wood's publication was limited in scope 
to Layton, a party similarly concerned and financially interested 
in the sudden appearance of gravel. Just as significantly in 
this case, the record contains no probative evidence of malice. 
Since Frontier has the burden of affirmatively showing malice 
when the conditional privilege exists, the defamation claim fails 
as a matter of law. Knight, 436 P.2d 803 n.2; see also Anderson 
v. Liberty Lobby, Inc., 477 U.S. 242, 91 L.Ed 2d 202, 106 S. Ct. 
2505 (1986) (plaintiff's burden is to submit significant proba-
tive evidence to support a reasonable jury finding that plaintiff 
has shown actual malice by clear and convincing evidence). The 
record shows that Wood did not intend to harm Frontier by his 
letter and that it was his impression when he wrote the letter 
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acknowledgment of all parties that it was in a distant location and 
despite the express disclaimer above quoted. 
A review of all the material submitted to the Court satisfies 
the Court first; that there are two basis for Granting Thiokol's 
Motion for Summary Judgment: 
1. Even if the provisions of the contract are considered 
to indicate that the soil boring presented is a 
••representative" area, there is a specific 
disclaimer indicating the use to which that 
information is to be put. This in the mind of the Court 
is not a general disclaimer which would be invalid as 
against a specific representation, but is a specific 
disclaimer relating to the specific clause in question. 
2. A second basis for Granting Defendant Thiokol's Motion 
for Summary judgment is that there must be a reasonable 
reliance by the contractor upon the information presented 
to the contractor by Thiokol and that the representations 
must be affirmative and inaccurate and that the 
inaccuracies are misleading. 
The Court cannot find in the review of the documents, 
material and matters presented that there is anything misleading 
about the information presented. It was clearly identified as to 
where the soil borings were taken, there was no affirmative 
representation that the conditions would be the same in either 
location as contrasted with the facts presented in both the Thorn 
case and in the Jack Parson case, where there was information 
available but not disclosed or oral representations made which were 
inaccurate. In this case all of the information that was available 
was presented and the contractor would now have the Court say that 
since Thiokol presented the information they are bound by it even 
though the information presented was presented in its totality 
indicating that it was not in the same area, was at a distant 
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location and even though there was a specific disclaimer as to the 
purpose for which the information was presented. In this case 
Plaintiff*s position would be to say if Thiokol withheld information 
then they certainly fall within the perimeters of the Parson & Thorn 
case as to misleading the contractor and if they present all 
information they in effect warrant that the same will be true in all 
settings. The Court finds that as a matter of public policy this is 
an untenable position. 
The Court also notes that there are strong public policy 
arguments both directions all of which have been presented by the 
parties. Certainly there is a strong argument that Thiokol should 
pay for the work that was done. On the other hand, there is a 
purpose for a bidding procedure and a contractor should take 
reasonable steps prior to submitting a bid to ascertain that in fact 
he will be able to perform on the bid. This Court has no 
information to ascertain but what other bidders who were not low in 
this case, did in fact undertake a more thorough investigation of 
the conditions and did take reasonable steps to ascertain whether or 
not the conditions on the two locations would be in fact the same 
and as a result of these investigations submitted higher bids which 
resulted in their not being awarded the contract. It seems to the 
Court that there are very strong equitable arguments on both sides 
which leaves the Court a factual question as to the application of 
the law to this situation. 
For the foregoing reasons the Court Grants Thiokol's Motion 
for Summary Judgment and Denies the remaining Partial Summary 
Judgment Motions and directs Counsel for Thiokol to prepare an order 
in conformance with this opinion.
 y 
DATED this (n day of October, 1989. 
ti. 
F.L. Gunnell 
District Judge 
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FEDEPAL ACQUISITION REGULATION PROVISIONS 
STANDARD TERMS. FORM TC 7761: 
Form TC 7761 is incorporated into the General Contract by 114.0 
as noted above and provides in relevant parts 
16. Scope of Work. Omissions from the drawings or 
specifications, or the misdescription of details of work 
which are manifestly necessary to carry out the intent of 
the drawings or specifications, or which are customarily 
performed, shall not relieve the Contractor from performing 
such omitted or misdescribed details of work, but they shall 
be performed as if fully and clearly set forth and described 
in the drawings and specifications. Such omitted or 
misdescribed work supplied by the Contractor shall be with-
out cost to Morton Thiokol, but any changes in drawings or 
specifications directed by Morton Thiokol shall be made in 
accordance with the clause hereof entitled "Changes." 
• • • 
FEDERAL ACQUISITION REGULATION PROVISIONS: 
Form TC 7761 in turn incorporates certain clauses of the Federal 
Acquisition Regulation ("FAR") including 52.236-2 and 3 which 
provide as follows: 
Section 52.236-2 
Differing Site Conditions (Apr. 1984) 
A. The contractor shall promptly, and before the 
conditions are disturbed, give a written notice to (Morton 
Thiokol) of: 
1. subsurface or latent physical conditions 
at the site which differ materially from those indi-
cated in this contract, or 
2. unknown physical conditions at the site, 
of any unusual nature, which differ materially from 
those ordinarily encountered and generally recognized 
as inhering in the work of the character provided for 
in the contract. 
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B. (MTI) shall investigate the site conditions 
promptly after receiving the notice. If the conditions do 
(materially so differ) and cause an increase or decrease in 
the contractor's cost of, or the time required for, perform-
ing any part of the work under this contract, whether or not 
changed as a result of the conditions, an equitable adjust-
ment shall be made under this clause and the contract modi-
fied in writing accordingly. 
C. No request by the contractor for an equitable 
adjustment to the contract under this clause shall be 
allowed, unless the contractor has given the written notice 
required? provided, that the time prescribed in A. above for 
giving written notice may be extended by (MTI). 
D. No request by the contractor for an equitable 
adjustment to the contract for differing site conditions 
shall be allowed if made after final payment under this 
contract. 
Section 52.236-3 Site 
Investigations and Conditions Affecting the Work (Apr. 
1984). 
. . . The contractor . . . acknowledges that it 
has satisfied itself as to the character, quality, and quan-
tity of surface and subsurface materials or obstacles to be 
encountered insofar as this information is reasonably 
ascertainable from an inspection of the site, including all 
exploratory work done by (MTI) as well as from the drawings 
and specifications made a part of this contract* Any fail-
ure of the contractor to take the actions described and 
acknowledged in this paragraph will not relieve the contrac-
tor from responsibility for estimating properly the diffi-
culty and cost of successfully performing the work, or for 
proceeding to successfully perform the work without addi-
tional expense to (MTI). 
D. (MTI) assumes no responsibility for any conclu-
sions or interpretations made by the contractor based on the 
information made available by (Morton Thiokol). Nor does 
(Morton Thiokol) assume responsibility for any understanding 
reached or representation r\ade concerning conditions which 
can affect the work by any of its officers or agents before 
the execution of this contract, unless that understanding or 
representation is expressly stated in this contract. 
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